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Tas: favors 0 pinion you were = 


pleaſed toexpreſs ug I had the honour 


of communicating to you, in ati undigeſt- 


3 


ed form, the principles advanced in the _ 


following pages, has made me thus bold 


in ſubmitting them to public confider-. 


ation —Should they ow be found worthy 
of YouR PATRONAGE, 1 ſhall feel that 
my humble efforts have been directed to 


thoſe objects you ſo emulouſly ſupport ; 
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| THAT als and ene bügle, 
which urider our conſtitution regulates the 


order of criminal protefs, and in the conivie- 
tionofoffenders, requires the higheſt degree 
of certainty as to their guilt, His perhaps 


ſtance whatſoever,” to preferve the liber- 
ties of the people from the encroachmetits 
of deſpotiſm, by affording to innocence a 
certain afylum; from the injuſtice of a7. 
bitrary preſecution.—AThe [vigilance and 
jealouſy of the people, are therefore wiſely" | 
directed towards criminal proceedings, 
and their cautious obſervance, particularly 
of tate projecutions, white it affords them 
perhaps the beſt criterion whereby to judge 
of — true ſituation of their liberties, 


a2 2 ſerves . 


contributed moto than ary other cittum- | 


= — - 


„ 1ESSNDVcrioN 


* 


ſterves alſa io in. 
_ tice, (ſhould they be ſo inclined,) from 
_ embracing an opportunity to deſtroy an 
"2 obo perfor, by donvineing them 
THAT THE PEOPLE ARE NOT NEGLI- 
GENT OF THEIR RIGHTS. | | 
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B nc OE 
1 ang Gre the proſecntion of George 
Rojert rel Big ad-ohens, . 
and Mr. 


atonement wan mac for the injuries done 
bat che ite of 


For" love TOA * 


ſhould” always gecompany the affarimient 
ge eee ötten ; <1 I damn 
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The otyeQions which Fee, 4 
tial of Me. Fitegerild, aud under the 
force of which, it was contended that he 

ought not to be put to unſwer until ome 
principal offender thould be firſt convicted, 
urged with great ability, and founded 
ſeemingly upon the principles of ſolid. 
reaſoning and ſound ſenſe, ha ve made 
impreffions which are not even now ef. 
faced, and which perhaps from not being 
thoroughly conſidered, an 
. or porn e ard as. 


499 mei. 
— 


diag from the ts beer, 
ahi: the objections could not by any poſ- 
fibflity apply to the caſe of Mr. Fitz- 
gerald, (being the procurer of à treaſon 
which had acU,ç⁴& been tummitied,) I con- 
| feſs the tide of general opinion, and the 
ſentiments of men far ſuperior to me in 
* * n for a mo- 

ment 


. 
R 


bn INT ROD ro 15 
| went made me ſuſpect the grounds upon 
which I had formed my determination, 
and cauſed me carefully to review and 
inveſtigate thoſo principles, upon which 
| I: had” before built my ' opinion; — The 
reſult has been, that at' preſent I hare 
every reaſon to be confirmed en nw 
5 en, HWA Sarah Mo at 


5 Hp et to aaa ee the 
moſt public channel the ſybſtance of the 
few following ſheets, and alſo my own 
private: opinion, that the people upon 
queſtions of ihe preſent nature, ha ve a 
juſt claim to every explanation that can 
be given, have induced me upon the pre- 
ſent occaſion, to forſake the ſhelter of an 
; happy obſcurity, and to expoſe myſelf 
to perhaps thoſe juſt criticiſmg, to urge 
me to encounter which, though inexpe- 
rience may, vanity has not at all ant 
buted. 525 r 54 4 


-P gainte under which murder 1 4 
in 


IHPTRODYETEON: oo 
an, Ireland been oonſtituted the crime of 

high treaſon, and under which for almoſt 

three, centunes paſt, the indictment for 

that offence has unitormly boen laid as 
for treaſon, may even at this day be on- 
ſidered as a law which requires much ex- 
planation. It is evident, as well from 
ſome circumſtances which appear among 
authentic records, as from ſeveral acts of 
parliament made relative to the trial of 
murders, that the ſtatute has not been 
conſidered: as ſatisfactory; and on ſome 
occaſions it has been forgotten, either thro 
remiſſneſs or inattention.—+ In the 
FRI of . the Tres in the ſecond 


— 


7 x CUE a be found. ;© 
the Stat. 10 Ch. 1, ch. 29, which ſpeaks of acceſſories 
to murder #raitoroufly committed. This was a ſtatute 
made for the purpoſe of trying murders and felonies 
committed in different counties. It is copied from 
the Eng. ſtat, 2 Ed. ch. 24, in which ſtatute, as mur 
der is not high treaſon in England, the word acceſ- 
ere al dr xv 


. '+ Commons Journals, vol. 1. fo. 139, 149, 141, 
14a 147- 


„ 10 AODVe r on 


| eons of the parliament Which was het 
ia the year 1634 It appodiy that leave = 


«way given to bring in & bill to explain - - 


„ » the latute of murder, and that this bill 
ereceſfvedl a Hfſt reading on the 24th No- 
* yernher, £644 ; on the twenty- feventh 
* of November, it receided a ſecond 
4 reading; on the twenty- eighth of No- 


„ yember"it” was ordered, That the bill 


. entitled an act for the explaining of the = 
« ſtatute of murder, made in the tenth ' 
<-year of Henry the Seventh, ſhall nt 
ebe rrecommitted ; it was alſo ordered, 
that it ſhould be put to the queſtion, 
* whether the bill ſhould be ingroſſed or 
not, and upon the queſtion being put, 
it was reſolved, that the bill ſhquld not 
* he” put to the engroſſing.“ As I can 
find no traces of the debates in parliament 
at that period, 1 have not bern able to 


form any idea is to the explanation in- 


tended; all that cat now be aſcertained 
is, that ſome members of the houſe 
(gn the ſtatute wanted e 


but 
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bur that to the majority it -ſevmed moſt | 
adviſable, that it ſhould gethain ac it 
_ It appears Ae preamble to | 


12 ariſen e ebuld be 
brought in caſes of murder, tiotwithifiand- 
ing 10 H. 7. ch. 21. aud the legiflature 
thought it neceſſary to reſtore the right 
of appeal by a ſpecial act of parliament. 
Thoſe inſtances are fufficient to ſhew, 
that the ſtatute of murder has om fore = 
occaſions been thought to want ut ex- 
planation.— At preſent there ſrems* tb - 
have ariſen à greater neceffity than be- 
fore for ſome determination on the fta- 
tute: Its enacting power has not only 
been queſtioned, (for it is doubted whe- 
ther murder is made treaſon by the ſta- 
tute) but a queſtion of great condern- 


ment in criminal law, has | evenitually- 
ariſen under the ſtatute, viz. © Whether - 
he piobutey of wt treaſon ſhall be tried 

75 * belbre 


. Urin Statutes | 
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_ © before that he who commited the trea- 
E ſonſhall have been convicted, or whe- 
[ ther according to Sir Michael Foſter, 
E the ſame rule which is obſerved upon 
the trials of acceſſorial offenders in 
s felony, ſhall by parity of reaſon, be 

4 extended to thoſe caſes of felony, which 
« are in themſelves merely Eng. 


In ho Clin. ſheets I have . 
youred Fig s to ſhew, That it was the 
intention of the legiſlature to make the 
crime of murder high. treaſon, and alſo 
that the ſtatute does enact, (by ſufficient. 
expreſs words for that purpoſe), that it 
Hall be high treaſon.— In demonſtrating 
that it was the intention of the legiſlature 
to make murder high treaſon, I have con- 
fideted thoſe probable grounds upon which 
That intention appears to have been form- 
ed. The ſituation of Ireland at the time 
of making the ſtatute, became a neceſſary 
and material ſubject of .enquiry, and I 
myſt lament, that upon that ſubject, my 

abilities 
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abilities and information have been great- 
iy deficient. However, ' truſt,” what I 
have advanced will at leaſt be found au- 
 thentic ; indeed, having cloſely followed 
Sir John Davis, I hope Tam not-erroneous. 
I'haye been enabled upon orie point, viz. 
the exiſtence'of the Brehon law, as prac- 
tiſed' in Ireland, in the manner related 
by Sir John Davis; to be I truſt ſatisfac- 
tory; the-proofs'T have adduced are in 
their nature not to be. controverted, and 
they eſtabliſn a fact er rr 
a in rr ons <0 IP 

| 1 have endeavoured to FO thay the 
ſtatute contains ſufficient expreſs words to 
create the crime of treaſon, by conſidering 
* by what words have the ſeveral ſtatutes 
ſince the 25 Ed: 4, created that crime,” and 
by ſhewing-that the ſtatute under con- 
ſideration, contains the very fame words 
with ſome of thoſe ſtatutes ; and I have 
alſo laboured to 1 427 the efficiency of the 


7 atute, 


Av L NMR OHG TTON. 
Ratute, upon the ſolid ground: of _— 
Pr ORnn”” FRO ne 
D099 37. 88 8 * 
have ener confidered thoſe fe. 
veral incidents, which by. neoeſſary con- 
ſtruction of law, are now ae de 
C45 this crime of murder * 
SG #4 
nn tur; 1 have et to ex- 
dude die oak; as laid down by Hale and 
Foſter, That derivative offenders in 
treaſbn, ſhbuld in the intermediate eps 
towards their con viction, be conſidered 
in the nature of mere acceſſaries. I have 
in treating on this ſubject, endeavoured 
to aſcertain thoſe caſes to which the rule 
ought to apply, and diſcriminated between 
the caſes of treaſons adviſed and commit- 
ted, and 'treaſons adviſed hut not car- 
ried into execution. I have alſo labour- 
ed to roconcile ſome ſeeming contradic- 
tions in Sir Matthew Hale, upon this 
point, and to ſhew that both he and Sir 
Michael Foſter have been ſometimes 
TOs 


# 
| 4 


XY - 
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quoted as ſupporting principles, which 
I believe it newer. their deset en to | 
oREPPARES 7. 537 . ad TRL enen 
at. IT 460 $93. Dias 
N | 2 l the caſe 
of Mr. Fikegerald,: and confidered-it un- 
der its ſpecial cixcumiiances, as 4 caſe in 
which + thete was, nathing whatiogver,: 
to induee he court toapply thatequitable- ä 
rule comtended for, ſuppoſiag that don. - 
ſiſtent with the found (principles of law 
it is a rule which ought to uns in the 
* of imm. O 


have LasTLY confidered. the can 
F oy. lt having been generally imagined 
that the deciſion in that caſe, militated. 
with the determination of the eourt in 
the caſe o the King v. Fitzgerald, I have 
recited . accurately. che caſe, as it | really. 
was, and demonſtrated, I truſt, that the 
deciſion of the court upon it, ſupports 
even to a nidety, the docttine advanced 
by the determination in the cath of Mr. 


"Oy 


ag NOD - 
| Fitzgerald, viz. * Thar the procuter of 


a treaſon, which has been actually com- 


mitted, may be tried before the perſon 
wn n did the "eo! 
1 he ſabjoined a an ee con 
taining the indictments againſt Mr. Fitz- 
gerald and againſt Foy, the plea of Foy, 
and the confeſſions of Andrew Craig and 
William Kelly; the one the perſon who 
actually committed the murder, and the 
other one of thoſe unhappy wretches, 
who were aiding and aſſiſting at the fact. 


This is a general outline of the few fol- 
lowing ſheets. T am free to confeſs they 
abound with imperfections, but I truſt 
they will not be found to contain any 
radical error. If, on this occaſion, Imay 
be ſaid to expoſe my own weakneſs, I 
reflect with conſolation, that T have af- 
forded a new opportunity to call forth 

that — . PATE to our 
pro- 
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profeſſion, which is the beſi patronage of 
the . nn 
enn £& raOgq res 
I ſhall only add, that it is not my prin- 
ciple to be obſtinately attached to opini- 
ons that ha ve not received the authorita- 
tive ſtamp of general acceptation. The 
fate of this little treatiſe will be a ſtandard, 
by which my opinion of the dodrinal 
principles it advances, ſhall be regulated. 
As the offspring of my labours, I owe it 
much attachment, but it only can procure 
my real efteem, by being uſeful and be- 
neficial to ſociety ; I ſhall therefore not 
repine at being refuted, if the doctrines 
IL advance are injurious. Let me then re- 
commend myſelf in the words of the learn- 
edStaunford, © ACcIPE SERENA FRONTE 
* HAS NOSTRAS LUCU BRATIUNCULAS, 
© QUIBUS sf QUID BONI INEST : DE- 
* CERPE AC FRUERE MECUM. SIN 
© MINUSPARA MELIORA NEC SUM IN VI- 
« $URUs. EGO ENIMNIBIL Aru Ex 
"Ems 
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— af at 
fad in this land by drvers perſons, con- 


'* trary to the laws of Almighty God and 
he King, without any fear or due pu- 
&« nihment had in that behalf, that it be 
« ordeyned, enacted, and eſtabliſhed by 
< authority of this preſent parliament, 
© and of the Lords Spiritual and Tempo- 
ral, and Commons in the ſame aſſembled, 
Tat if any perſon. or perſons, whatſo- 
« ever eftate, degree, or condition he or 
« they be of, from. the feaſt of the; Puri- 
% fication of our Lady, the tenth year of 
* the reign of aur Sovereign Lord King 
« Henry the Seventh, Forward, of malice 


A 


« prepenſed, do flee or murder, or of the 


<6 "Jo malice, provoke, flir, or procure 


x 


e any other perſon or perſons 10 flee or or 
murder any of the king's ſubjetts with= 


n ths land of Ireland, be deemed trui- 
e tor er * hante a likewiſe 


_ 


* as: 


e 

r n Jhould' extend 16! ar Sovereign = 
. Lord 'r perfoh, and to his Riyal Majeſty, 

Sand thit the chief” Lards have 'theit 

© eſcheats and fer feitures of 41 manner ; 

i lands | 


„ tenements, rents, fervices, wi ; 
 ® their appurtenances. ;, ap aff a onde 
\* moncer in the contrary here, natwith: 


"Hen 
e 206ioibg; d d niet 
7 SYS St borne lte 
| * 128 
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. is 
the twenty-firſt chapter of that remdrk= 
able iatute ena ted in ireland during the 
adminiſtration of Sir Edward-P 
Appointed tothe government of thisking- 
dom for purpoſes the moſt 
to the hopes of the then Britiſh Mon- 
arch, and at a period in which even the 
A's exiſtence 


96 # 
4 4 


„„ 
_ exiſtence of the Engliſh colonies: was 
doubtful, he is to be viewed rather as 
the enterpriſing general, and active re- 
former, than the mere paſſive deputy, of 
delegated Majeſty. The adherents to 
the fortunes of the houſe of Vork in Irc- 
And, Had Warmly abetted the cauſe of 
the im 2 impoſtor Warbeck; while Perkin, 
himſelf, by a judicious and oppottune 
arrival, animated the ſteadfaſt favourers 
of his claim to the moſt decifive ſupport 
of his intereſt, and by arguments deduced 
; from facts in — 3 credible ; but 
at that pecnliar juncture, incapable of 
being contradicted, confirmed the wa- 
vering and undetermined in the ſtricteſt 
fidelity: to his perſon. ® Bſpouſed in 
Leinfter' by the moſt powerful leaders, 
and acknowledged in Munſter by the 
declaration of its capital in bis favour, 
he became ſuperiot in power to the then 
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Davis, 130. em: 
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„ 
which, within the limits of four incon- 
fcetable cbunties in the provinces of 
Leinſter and Ulſter, contained all tho 
territorial acquiſitions of the Engliſh in 
Ireland.” Unable, offenſively, to prevent 
the incurfions of the Iriſh, the inhabi- 
tants'of the Pale were reduced to the ne- 
ceflity* of fuſtaining a defenſive war, 
Whillt its frontier, expoſed to certain ra- 
vuges, became ® tributary to the eney. 
In fine, all the Bugliſh ſettlers (thoſe | 
ho compoſed the inhabitants of the Pale, 
only excepted) having withdrawn their 
allegiance from the crown of England, 
and renounced all obedience to that law 
which they had imported, and which, 
upon their original eſtabliſhment, "had 
been confirmed and uſed, by them; and 
having all embraced the Iriſh laws and 
cuſtoms, . became . the, confederate ſyp- 


— 
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* Warner's Bit, Ire. introd p 11. 1 


EX) | 
midable adverſaries to the proſperity” of 
that power, whoſe ſtandard they had de- 
ſerted, and whoſe authority they had 
openly oppoſed in arms. That rooted 
_ enmity too, and inſatiable appetite for 
cruelty, which generally actuates the de- 
ſerter againſt the cauſe he has forſaken, 
ſeems powerfully to have operated upon 
the degenerate colonies ; * implacable 
in their hatred, and unbounded in their 
vengeance, they rather ſought the exter- 


pation and ruin, than the eonqueſt and 
N of the N 


It was at this Nane diſcouraging 
and inauſpicious, that Sir Edward Poy- 
nings arrived the deputed Viceroy of Ire- 
land. + The firſt efforts of his admini- 
ſtration were directed againſt the rebellious 
abettors of the impoſtor, whom having 
routed and das as far as prudence 

_ o 
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f 8 J. Davis, 175. 


„ As 8) - | 
warranted, and the, ſuſpicious complexjon | 
af the times permitted, be returned and 


called at Drogheda, that parliament in 
Which the remarkable ſtatute, the tenth 5 


ee ee, e 


1 would exceed the limits of my prey 
ſent purpoſe, to enter into an hiſtorical 
diſcyſſion of the various cauſes which 
probably occaſioned the making of that 
ſtatute, or to lead my reader through 2 
minute detail of the ſeyeral objects, which 
_ conſidered as a ſyſtem of general reform, 
it with ſound political judgment em- 
braces; i rather wiſh to confine myſelf | 
to the illuſtration of that particular chap- 
ter of the ſtatute, which makes the of- 
fence of murder in Ireland, the CriMEN 
Lain MaJzsTATis, and places the 
guilt of a perſon, who of malice prepenſe, 
takes away the life of a ſubjeQ, in equal 
in the ſcale of enormity, with 
that of him who has been guilty of © High 
treaſon againſt 1 the ſin oY aur * 
' 1 Logd 
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tas Royal Se 5 4 thall 
K the bifſary ot Mp. 
unotry, only. as it relates to this 
Pn ſubjeR, and purfue it. na = 
than ag by demonſtrating the nature * 
cauſes of the evil, it will, 7 
n 494 een of the law. . 
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cular time of making 
Fg ono" with ſuch ſeverity 
againſt the erime. of 2 | 
e eee 
jtſelf, by which jt appears, _— 
yerſal murder by 9 
pſed and had in this land by — 
ſons, contrary: to the laws of Almig 
9 without any fear or 
due puniſhment bad in that behalf.“ 
At this remote period, 8 
juſt enumerated, the neceſſity pokes 
ſing with the higheſt legal puniſhmen 


EEO 
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ed; but the ſtwodious mind; inquiſitive 
after truth, and anxious to aſcertain 
— not as they are made to appear, 
but as they really are, carrying its re- 
ſearches beyond the limits of mere in- 
trinſio authority, explores the certainty 
of things, and deeides on their reality 


according to their proof. In order, there - 


fore, to enable my reader to form an ac- 
* curate Judgment to what extent and 
enormity, the crime of mnrder had ar- 
rived in this kingdom at the period of 
which we are treating, and alſo the ne- 
_ ceflity there was of oppoſing to it that 
violent remedy given by this law, I ſhall 
purſue the following inquiries as they 
ſeem naturally to ariſe from the con- 
ſideration of the preamble laſt recited. 
Firſt, I ſhall endeavour to ſhew from 
records, and the authority of coteti - 
porary and other writers, that murder 
was become, particularly about the time 


of making this law, an univerſal crime. 
| deny, J ſhall * into the cauſes 
2 
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why murder was become fo gendral, 
Thirdly, explain the reaſon of the de- 
fe& complained of, That this crime was 
committed without- any fear or due pu- 
niſhment had in that behalf. And, fourth- 
ly, conſider the policy and wiſdom of the 
legiſlature, in making the offence ' {6 
heinous, and ranking it among the high- 
eſt crimes the laws Ra — 
ee knows. r 


The ® hiſtory of . FR the t time 
af the firſt invaſion of the Engliſh, down 
to the thirty-ninth year of the reign. of 
Elizabeth, is perhaps, for nothing more 
remarkable, than the manifold inſtances 
of private aſſaſſination it exhibits, and 
the relations of the numerous murders 
with which it abdunds. During that 
period, Ireland ſeems completely to have 


* eee * n to 
e e 


4 * Vide Cox, Ware, Sir]. Davis, Spencer, Ke. c. 


+ Giraldus Cambrenfs © mentions, that it was 
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ele and through ſcenes of Ganghter 
| the moſt atrocious and unatoned, to have, 

at length, arrived to a ceſſation from bar- 
batity, and to have made ſome ſmall ad- 
vancement towards the bleſſings of ci- 
vilization, * The ſeveral ſtatutes, alſo, 
which were enacted in the Iriſh, parlia- 
ment provious to the tenth. year of Henry 
iſtence of the crime, record its univerſal 
practice and unreſtrained growth; and 
the weſt. re of that day, 
ae dihs ; deen 


fotetold by G es e that 
the firſt ages in Ireland, after the invaſion of the 
_ Engliſh, ſhould be ſpent in crebris / confliftibuy, 
longoque certamine, et multis crdihus. 


The moſt remarkable of | theſe; art 25 H. 6. 
ab- ch. 5. 28 H. 6. ch. 1, ch. 3. 32 H. 6. ch. 2. 
$5: H. 6. ch. 3. 5. Ed. 4. ch. 1, The fixtures; of 
Kilkenny, which are not to be found in the 
ſtate dook'; the preamble to the 4 ch. of 10. H. 9. 
which is alſo not te e ampag thi eee 
ne, but which vid. poſt. ; 
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recapitulating the miſeries under which 
the kingdom then ſuffered, and the hor- 
rors which were yet en rx overwhelm 

1 i 1 Dr LN 
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bf be roof mat Edward the Gb, Richard, the 
third, Henry the ſeventh, and perhaps Henry the 
eighth. Vide Ware's Writers of Ireland, 50. He 
wrote his  falus' populi, in the reign of Henry the 
ſeventh, and certainly before the tenth year of that 
king's reign : this manuſcript contains a moſt laboured 
deſcription of the then ſtate of Ireland, and after re- 
capitulating the ſeveral cauſes of the general calamity 
which then prevailed, it proceeds to deſcribe what, 
in the mind of the author, would be the moſt ſalutary 
means of, reform. It may not be improper to ob» 
ſerve, that this production of Pandarus, muſt, cer - 
tainly have been attended with ſome effect, as the 
legillature in the framing the 10 H. 3. ſeems evi- 
kay Men eee it bak) Bins WCB 
it. Tue antiquity of the author, his peculiar fle 
of diſcribing the calamitous ſtate of Irclaud, (conſiſtent 
with the ſuperſtitious notions of that day) and the 
additional proof which he muſt be allowed to add to 
what I have already advanced, will, I truſt, be the 
beſt apology I can make for laying the following, ex- 
tract from that manuſcript before my readers. There 
« js no land in this world, of ſo long continual war 
Taobao ai Win 
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it, laments; in che moſt expreſſive muũl⸗ 
ner, the numerous murders and univerſal 
bloodſhed, which deſtroyed the people 
and ruined the country. Nor will the 
general prevalence of this crime ſeem ex- 
traotditiaty, if we candidly inveſtigate 
the circumſtances which incited to, and 


the various motives which — the 
Ee" ite of: 39g 140552 
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© thin blood, ae of i alin, ſpoiling, and 
« burning continudlly, às Ireland. The holy w6- 
© man, Brigitta, uſed to enquire of her good angel, 
many queſtions and ſecrets, divine, and among all 
« other, ſhe enquired of what chriſtiari land was moſt 
«fouls damned. The angel ſhewed her a land in the 
« welt of the world ; ſhe enquired the Gduſe why 5 
4 the angel ſaid, for there is moſt cimtimial ' wars; 
_ ©-root of hate and envy, and there clifiſtian folk die 
« the moſt out of charity, without which ſouls cannot 
be fave; And then the angel ſhewed her the 
lapſe” of fouls of that land, how they fell 

Gown into hall as thick as any hail thower,” 


. Davis's reports. Caſe ef Tanifiry, 3. 
. — Irel. 69. 
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reign of James the Firſt, that the native 


Iriſh were admitted to the protection of 


the common law of England. Before 
that period, a & mere Iriſhman could not 
of right, claim the benefit of that law 
which, though profeſſedly introduced for . 
the government of the whole kingdom, 
was partially confined to the exerciſe of a 
few, and enjoyed only by the Engliſh = 
ſettlers, and a few ennobled among the 
Iriſh : or by thoſe who had purchaſed its 
advantages by charters of denization. 
7 This cruel policy, while it demonſtrated 
the views of the invaders to be excluſive, 
dominion naturally diſſeminated among 
the original inhabitants that * flubborn 
' averſion and rooted enmity, which are 
the uſual opponents of haughty diſtinc- 
tions. The wretched native, who, in 
desc of his property, and in wege 


'* Sie J. Davis's reports, Caſe of Tini, 39. 
Hiſt. Coll. 30 to 93. Ware Antiq, Irel. 69. 
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the incubſidds of the lordly invadbr; could 
not fail te tranſgteſs the coſtitutions of 
the newly imported law, which, while 
it deprived him of the EhjSyunlit of his 
coin municipal cuſtoms and national 
5 gave 100 the ufutpem the horrid 
privilege of freely difpofing of his life and 
his inhetitdnee as they pleaſed, could not 
but behold in the 'colonifis the inſtru- 
ments of his untnetited deſtruction, which 


nature told him he might legally oppoſe by 
pudlie violence or ſerret der. »Doomed 


* by 


0 1 8 the Bags 
— wil Fly appr 
from the following conſiderations. , 1. They, were 
obliged to purchaſe tharters of denizatioti. 2. They 
were not enabled, as Triſhmen, to bring actions; ad 
3dly, it was not felony in au Engliſtmam to kill then; 
Records are till extant, and copies of them are by 
Sir J. Davis carefully ſet out in his hiſtorical collec- 
tions, which prove, inconteſtibly, the truth of what 
zs here ſtated, Vid Hiſt. Col. ut ſupra. _ I ſhall pre- 
Lebt ene curious reader with one of each kind pf record 
above alluded to, referring him for greater certainty 
and more extenſive information to the author laſt 


r 
Doomed: by the ſentence of a law which: 


they could not underſtand, and which 


I, them as alien enemies, to ſul». 
B fer | 


tited. Copy of lens tt ill kranted the 
13th of Edward the firſt. Edwardus Dei gratia, Rex 
Angliz, Dom. Hiberniz, Dux, Aquitaniz, Kc. Om⸗ 
tiibus Ballieis et fidelibus ſuls in Hibernia, Salutem 2 
Volentes Chriſtopheto filio Donaldi Hibernico, gratiam 
facere ſpecialent conicedimus pro nobis et heredibus 
tatem, (viz.) Quod ipſe de cetero.in Hibetnia utatur 
legibus Anglicanis, et prohibemus ne quiſquam con- 
tra hant conceſſionem noſtram diftum Chriſtopherum 
vexet ja aliquo vel perturbet. In cujus rei teſti- 
monium, & c · Teſte meipſo apud Weſt. 27 dle Junil 
anno regni noſtri 13. By which it appears, that this 
privilege of uſing the law of England, was ex ſpeciali 
gratia, and that without this grant, the perſon to 
whom it was granted, might have been-harrafſed 
and deſtroyed by any perſon. Copy of a record, 
ſhewing that the mere Triſh were not enabled to bring 
actions. In the 2gth of Edward the firſt, before the 
juſtices. in oyer at Drogheda, Thomas le Botteler 
brought an action of detinue againſt Robert de Al- 
main, for certain goods. The defendant pleaded, 
Quod non tenetur ei inde reſpondere, eo quod eſt Hi- 
bernicus et nonde delibero ſanguine. Et prædictus Tho- 


| ( 18. ) 3 
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undergo perpetual vaſſalage; a ſuffers 
ing the more 3gnominious to the * 
* ar 


mas dirit, ** et hoc petit quod im- 
 _ quiratur per patriam, Ideo fiat inde Jurat, Kc. Jurati 
dicunt ſuper facramentum ſuum, quod pra dictus 
Thomas Anglicus eſt, ideo confideratum eſt quod 
recuperet, . &c. Archiv in Caſtro Dublin. Copy of 
2 record, ſhewing it was not felony in an Engliſhman 
to kill an Iriſhman. | At a goal delivery before John 
Wogan, lord juſtice at Limerick, i in 4th of Edward 
tatus de morte Rogeri de Canteton felonice per ipſum 
interfeſti, venit et dicit, quod feloniam per interfec- 
tionem prædictam committere non potuit, quia dicit 
quod prædictus Rogerus Hibernicus eſt, et non de 
| kbero ſanguine ; dieit etiam quod prediftus Rogerus 
fuit de cognemine de Ohederifcal, et non de cogno- 
mine de Cantetons, et de hoc ponit ſe ſuper patriam, 
& c. Et Jurati dicunt ſuper facramentum ſuum, quod 
prxdidtus Rogerus Hibernicus fuit et de cognomine 
de Ohederiſcal et pro Hibernico habebatur tota vita 
fun · Ideo prædictus Wallielmus quoad feloniam præ- 
diftan quietus. Sed quia pradictus Rogerus Ohe- 
deriſcal fuit Hibernicus domini Regis, prædictus Wil- 
lelmus recommittatur Gaolz, quouſque plegiss in- 
venerit de quinque marcis ſolvendis Domino Regi pro 
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as it wut te leaft reoondileable 15 thei 
high ſpirit and national pride; they be- 

came violent in their deteſtation towards 
Ba the 


lin placit: Coron. 4 Ed. 2.— But if the jury had 
found that the party ſlain was an Engliſhman, it had 
been adjudged felony. For it appears by a record of 
29th Edward the firſt, Coram Waltero Lenfant et ſo- 
rils ſuis juſticiarils itinerautihus apud Drogheda in Co- 
mitatu Louth. Johannes Laurens indiftat de morte 
aue Dovedal venit et non dedicit mortem prie- 
dictam: ſed dicit quod prædict Galfridus: fuit Hiber- 

nicus, 4 foo de libero ſanguine, et de bono et malo 
ponit ſe ſuper patriam, & c. Et Jurat- dicunt ſuper 
ſacrum: ſuum quod predict. Galfridus Anglicus fuit, 
et ideo prædict. Johannes culpabilis eſt de morte 
Galfridi prædict. Ideo ſuſperidatur. Catalla 138. unde 
Caſtro, Dublin. It is not, therefore, difficult even 
at this diſtant period, to aſcertain the probable reaſons 
why the petition of the Iriſh made to King Ed; 3, in 
the ſecond year of his reign, praying timt an act 
might paſs in Ireland, to enable all the iriſh to uſt 
the laws of England without purchuſing particular 
charters of denization, was ſo unſucceſsful. The 
brought an immenſe ſum: atinually into the exche» 
Wer, 
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| the Engliſh adventurers, and ſeized with 
_ eagerneſs even the means of aſſaſſination, 


RETRO race "On they could not 
deciſively 
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quer, and the not admitting them generally un- 
der the protection of the law of England, inereaſed 
the number of forfeitures, and afforded colourable 
opportunities of extending the Engliſh territory in 
Ireland, and gratifying the demands of the numer- 
onus adventurers ; all which would have been loſt if 
the Triſh petition had been complied with. It was, 


therefore, that Ed. 3, when he ſent his'writ into Tre- 


Jand,' directed to His chief juſtice, there to he cer 
tified by the opinion of the great lords at the next 
parliament, * Whether the prayer of the Iriſh could 
be granted,” received for anſwer from them, © that 
the Iriſh could not be naturalized without evident da- 
mage both to themſelves d the crown“. Arid this 
they gave as their anſwer, becauſe they feared, as 
Sir J. Davis ſays, *-that if the Iriſn were received 
into the King's protection and made liegemen, and free 
ſubjects, the ſtate of England would eftabliſh them in 
their pofſeſfions by grants from the crown, reduce 
and enfranchiſe all, and make them amenable to the 
Jaw, which would have abridged, and cut off a great 
part of that P 
themſelyes.”; Hiſt. Coll. 116, 117. 
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zecifively oppoſe in arms, nor court. into 


reconcilement by the agony. ee 1 
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„Ba le among whom, _ 
upon their ſueceſs in Ireland, immenſe" 
tracts of 'country: had been diſtributed, 1 
jealous of their power, and envying each cond 
other their extenſive - ſovereignty,” in- 0. 
flamed their hatred into aQive quarrels 

and cauſed an univerſal ſlaughter Within 
their territories. Inveſted with the pre- 
rogative of making peace and war at 
pleaſure, (a power committed to them for 
the purpoſe of totally extirpating the na- 
tives) they exerciſed their authority to 
the purpoſe of their own deſtruction, and 


under the permitted pretext of juſtifiable 
hoſtility, became the barbarous agents in 


general bloodſhed. Nor was this privi- 
yy to end come to to themſelves 


kit 4 only; | 


Ribs Andy ws e e En Nh 
on,; | 


_ flrengtivexhauſted, and reſources, weak 
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2290 | 
gal; each great lord, as he found hie 


ened, applied himſelf to the Iriſh enemy, 


who, as well from political motives, as 


| thacĩacentive of national antipathy; join- 


ed eagerly in the deſtruction, L 
n in the general _—.: 
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..Theſs, frequent conflias among the : 
the. Engliſh enen proportionably 


augmented the power and ſtrength of the 


Iriſh, O For no ſoaner was one party van- 
quiſhed, than the Iriſb, wha quietly be- 
held the conteſt, and patiently waited 
the eyent of it, became its maſters, and 
poſſeſſing themſelyes of their) territory, 
regained daily ſome. part of the eountry. 


from which they had been expelled; and 
of which the Engliſh colonies had uſurp- 
ed.the dominion, The poſſeſſions of the 
Engliſh were thus continually intrenched 


on and diminiſhed, when an vor occa- 
eee One . 4 
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ceſsfully : fayoured, completed the de- 


ſtruction that before hung over the unſar- 


tunate colonĩes, and involved the king: 
dom in one general ruin, from which 
the repeated efforts of the wiſeſt and moſt 
experienced governors, were not able to 


adminiſtration of Edward the Second, had 


moſt ſucceſsfully oppoſed. the tyranny of 


Great Britain. Under the auſpices of the 
moſt renowned hero among, their kings, 


they regained their national ſuperiority, 


+ and by one deciſive blow, reſtored the 
| ſplendor of their crown, and eſtabliſhed 
the independence of their country. Their 
leader, the adored .Bryce, not contented 
with having freed his country from the 
Engliſh yoke, and having deſtroyed the 
e eee 


W 725 b 0 nn 1 1 gh». 
+* Hume's Hiſt. Eng. v. 2, in Edw. 24. 
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+ The battle of Bannockburn -ibid. . 


Cane by che reduced. Hate in Ahieh 
England then was, and which. the violent 
diſtraRions that pre vailed. in Ireland ſuc- 


reſeue it The Scots, during the feeble - 


enemy 8 
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| Gilg n bn ies Bortbern frontier, 
„ Ry I meditated with a manly ambition, the con- 
queſt of her dependencies, and projected 
with that view the invaſion of Ireland. 
®About'ths tenth year of the reign of Ed- 
ward the Second, an army under the 
command of Edward Bruce, the brother 
of Robert, having croſſed over from Scot- 
land; commenced hoſtilities in Ireland: 
an "opportunity more favourable could 
not have been ſought for; the Eagliſn 
colonies, at war with each other, and af. 
miiled on every fide by the Triſh enemy, 
weile unable to withſtand the ravages of 
victorious troops, and the native inha- 
bitants, ſtimulated by the recollection of 
755 the oppreſſions they had fuffered, and un- 
mindful of the imprudent advantages 


a to N invadets, haſtily 
2 2 | $4220 inliſted 
Der 701 }- 97, V0 | 
Sir Jen Davis fates * . of the Bcots 
to have taken place about the 10th year of the reign 
of Edw. 2, Hiſt. Col. 150; but Cox mentions it to 
Have happened as if in the 8th year of his reign. Con, 
„ vid- Spencer 27; 48. % nch 5 


6 


inliſted themſelves under dhe ſtandard 


of Bruce, and united their arms againſt - 
the common enemy. An ineffectual re- 


ſiſtance was made by the colonilts, and | 
the invaders . by. e forces 


Robert Bruce, oyer-ran' the 0 he Pate, 


diſputed maſters of "HR of 
the kingdom, before a foro in any de- 
gree reſpeQable could be oppoſed to their 
progreſs. Nor was it until the whole 
form of the Engliſh, government in Ire- 
land was deranged, and the oolonies them- 
ſelves had become difobedient-and rehel- 
Nous, that the Scots Were motoug bly ba- 


| viſt * the kingdom,—# It is in the 


(19905 31 ＋ onſedaence- 


e Ee aha: Enalifh colonies, and the 


univerſal degeneracy which obtained amongſt them, 
js attributed by Sir John Davis to this introduCtion of 
Coyn and Livery, which was occaſioned, as he ſays, 
by the Scots invaſion, in the manner above mention- 
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öl chis invaſion,” that we 
1 Rank ne od ind bat ut 
91 mp a at. COTA TILED 91 


. 2nd thaſe 9 f his 2 
(fol ons, nd bimſelf ſuddenly in 
225 immenſe tetritory, and an it 
feos — ad income af ten thouſand pounds, 
E 
g thouſand mar ks, yearly. It was jmpoſſihle that 
e ee theſe polſitions i ſo illegally ob- 
kana, une Ne fas amenable to the law of England; 
bor that hu vbald have reſtored che baniſhed ipha- 
bitdnts 40 their Jands) and have compelled the Earl 
_tolgive them (aticfaftion for their loſſes. Obedience 
to the law of England was therefare, incompatible 
with the peak greatneſs, and he choſe rather 'to 
facrifice his allegiance, than atone for the opprefſions 
be had been guy of. He therefore, rejected the 
_ Engl la and government, and acknowledged in- 
ſtead thereof, the Iriſh cuſtoms. - In him reyolted the 
a greateſt part, of Munſter. The remaining part of 
Munſter, the greateſt part of Leinſter, all the pro- 
_ vince of Viſter7 except the county of Louth, and all 
Connaught, caught the infection of Deſmond's exam- 
ple, and rendunced all obedience to the laws of Eng- 
land, governing themſelves by the Iriſh cuſtoms and 
Brehon law. 80 that the cinly part of Treland in 
which the Engliſh law was acknowledged and uſed, 
vn in the fo four ſhires, viz. e of Dublin, Meath 
Hil, Coll. 150 to 160, 
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muſt look for the oauſeb of that eatumity 


which afterwards overwhelmed the Ming- 
domi and ſeemed to involve in it the ex- 


rremes, of. calamity, and dilaſter... The. 


for ie purpeſr of "oppoſing the! Sec 

and "Iriſh" enemy, "was. placed under the. 

command of the Earl 1 Deſmond. | The 
bet '2 * 


expediency. of e an hook; by 
the critical ſituatn in which the King 
dom then' Was, which induced. ; ig, ſome. | 
fort,. a "neceflity for "the meaſure, The. 

expedicat, which, was:adoptedito- main | 
tain them, proved the ruin of the c 
try. 1 thoſe ſingular euſtom whith' 
the Engliſh on their firſt artival found. 
in uſe 1 the Irich, Wag the remark- 
90-4 ts * * Bonaghts, which-was 
"ion 10, tans none? of wan 


n led ae * 


. "OPER: an n Iriſh cud as appears by Warez 
eee i the ples of Lord, 


army Which had been ralf for the tes The third 
duction of. the... diſaſiiGiedeolonics; and use. 


| held at Caſhel, by Henry the ſecond, ſhortly after 


an impoſition at the pleaſure of the Lord, 


the Iriſh cuſtom ef Bonaght. The etymology of theſe 
words {is varioufly accounted" for, different authors 


muck is certain, that if Coyn and Livery was of Eng- 


the Engliſh in Ireland, as we find it expteſily men- 


er ſeffions, throughout all Ireland, ſhall be free from 


i nor family, cnt eat = 
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for the maintenance of bis ſoldiers, ® This 
£9 © i 08. 97lovgi 0 ban22o! exaction, 


abs, alk of his horſemen, g ety alled 
* Gilllo Glase and bis other light armed Foot talled 
Kerns ;- and theſe folders, | thus TAL 
er UT RNE ® . 
F 
1 97. Spencer 52: Fo broom 


_ ® I have followed. Sir, John Devise h. Fuppoſing 
Coyn and Livery to be of Engliſh origin, grafted upon 


ante xing to them various fignifications, as they derive 
them; from! diffetent roots. The curious reader will 
find much intereſting information on this point in 
Davis, Cox, Spencer, Ware, and Warner. This 


liſh introduction, it exiſted ſoon after the arrival of 
tioned in the fourth of the canons made at the Synod 
his arrival: % That all the church lands and poſ- 


< all / ſecular exactioms and impofitions ; and eſpecially, 
*;that no lords, earls or noblemen, nor their children 


28 #4 1 N 1 cc « Colker 
- 
AI 35 


Walt arte F vid 


E 


exaction, under the name of 8 
Livery, had been already practiſed par- 
tially by the Engliſb, and had been adopt- 
ed by the great lords as the mode of main- 
taining thoſe of the native Iriſh; whom, 
during their conflicts with each other, 
they had ſeduced into their alliance, and 
joined in their intereſt. The Earl of 
Deſmond, unable to ſupport his army 
by preſent pay, ſuffered the ſoldiers to 
take indiſcriminately this exaction, from 
all off whom they could levy it, whilſt the 
grie vance was ſecretly countenanced. by 
the wilful oonnivance of the Lord Juſ- 
tice. The deſolation that enſued is ſcarce- 
ly Or * countries became de- 


10620 err 342491 eee 
e Said | 
„See nar Caddies, 16h pur hey Mt cations. 
te from thenceforth, in or upon any of the church 
* lands or territories ; and likewiſe that they, nor 
* no other perſon, do henceforth exact out of the 
« ſaid church lands, old, wicked and deteſtable cuſ- 
« toms of Coyn and Livery, which they were wont 
> to extort upon ſuch .towns and villages of the 
« churches, as were near and next bordering upon 
them. Vid. Cambrenſis, chap. 35. 


(4 ) 
populated of their peaceable proprietorb, 
 andhwere ſeied into the hafids of the Earl 
himſelf, who diſttibuted them among 
ſuch of bis followers as he found worthy 
to be his vaſſals. The catalogue of hor- 
rid vrimes that followed the introduction 
of this extottion, is the beſt record of its 
baneful conſequences. But in that tata. 
logue, no crime; ſlands ſo conſpicuous a 
that of murder. For whilſt the refuſal 
uf the unjuſt demand, urged under the 
authority of the commander, and ſanc⸗ 
tioned” by the ſilent approbation' of the 
Viceroy, 'afforded a'barbarvus pretext for 
inſtant homicide; the tight to enforce 
tho extortion, preſented to the wild, and 
ungovernable ſoldier, the reſiſtleſs oppor- 
tunity of becoming the undiſturbed maſ- 
ter 'of the" fortunes of his hoft, by an 
act on which his leader dated not frown, 
and which . the. law that he ſupported 
would but fee bly puniſh, The land- 
Holders, echauſted by an extortion which 
they could not bs 1 either 
deſerted 


- 
et 7 


F 
deſerted theit poſſeſſions and fled inte 
England, or ſuffeted death in defence of 
their families, and in opppſing the -. 
. as intolerable. as they were tel 
illegal. All Munſter, (fave only the 
county of Tipperary) waſted by theſe 
means, fell; into the hands of Deſmond, 
who ſcorned, thus aggrandized, to ac- 
knowledge ſuperior authority, or yield. 
obedience to the crowtl of England, 
* The Laa * oe: therefore, by 
' 4 53> $111 i» $vurvs > _ 
| | 94 } 

+ Sir John Davis 3 
nies, after they had rejected tlie h | of England; = 
and had become degenerate,” thos'r % They berame 
« degenerate and - metamorphioſed, like Nebuekad» 
* nezzar, who, although he had the face of # many, 
e had the heart of « beaſts or-like thaſe wha had 
« drank of Circe's cup, and were turned into very 
« beaſts, and yet took ſuch pleaſure in their :beattly 
* manner of life, as they would not return to their 
« ſhape of man again z inſomuch as within leb me 
*« than the age of a man, they had un mars e Uf 
ſetrences left amongſt them, of that noble nation 
« from Hogan nay were deſcended.” - Hiſt-\@vll, 
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him and his n rejected, dad the 
Triſh cuſtoms and Brehon law univerſally 
embraced: The government, in vain, 
| denounced its againſt” the 
malecontents, and oppoſed the ſevereſt 
puniſhments to theit increaſing crimes ; 
in” 9 er and ped made 

: ee E135; "gn 


2 * 1. ee pA 
nüte in deſcribing the evils above recited, it will, I 
ain confident, prove highly acceptable to my readers. 
At the requeſt of the commons, that when the 
« marchours of the county of Dyvelin, and other 
« marchours of ſundry counties, and other men with- 
« in the land of Ireland, do. keep horſemen and foot- 
« men, as well Iriſh as Engliſhmen, more than they 
4, can maintain upon their own coſts, or upon their 
«.own tenants, and from day to other, do coynee 
them upon the poor huſbands and tenants of the 
„ ſaid land of Ireland, and do oppreſs and deſtroy 
them; and namely, in time of harveſt upon theit 
u chrnes and meadows, with their horſes, both day 
ec and night, and do pay nothing therefore, but many 
times d rd, ſpoil and till the ſaid tenants and huſbands, 
% well by night as by day, and the captains of the 
<-ſame marchours, their wives and their pages, cer. 
———— do gather and bring with 

them 


— 
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high treaſon by the 8 * 


« them the king's Iriſh enemies, both men and wo- 
men, and Engliſh rebels, with their horſemen and 
«© footmen, as well in time bf war as in peace, to 
© night ſuppers called Cuddies, upon the ſaid tenants 
« and huſbands, and that they are the chief captains 
10 of the ſaid marchours, do lead and lodge them 
% upon one huſband, one hundred men, horſemen - 
* and footmen, ſome night, and upon one other te- 
© nant or huſband, ſo many one other night, and ſo 
© eyery captain and their wives, pages and their 
t ſons, as well as themſelves, and every of them, 

do lead and bring with them, ſv many of the faid. 
« Iriſh enemy and Engliſh rebels, with their horſe- 
© men and footmen, upon the ſaid huſbands and te- 
© nants, and ſo they eſpie the ſecrecy of the ſaid 
land: and after that every of the ſaid marchours, 
© their wives, pages and ſons, have overgone the 
s faid huſbands and tenants of the ſaid marches in the 


* form aforeſaid, then they go to the captains afore- 


* ſaid, and then the thieves of the ſaid marchours do 
& knit and confeder together. And that the faid- 
© marchours thieves do ſteal in the Engliſh coun+ 
© try, they do put out to them in the march, and in 
time of war, the men of the ſaid marchours, as 
4 well horſemen as footmen, do guide the faid Iriſh 
« enemics and their thieves into the Engliſh country, 
and what tenant 1 will not be at their 


« truce 


( 34 ) 


den effort of \Bdward the , to recall 
En | the 


tuner, they do burn, Ney do rob, ſpoil 220 Kill, 
und furthermore, part the faid land h waſted 
«and deſtroyed. ' And if ſuch rules be holden, not 
< puniſhed, ie is like to be the utter deſtruction and 
« undoing" of faid land. Wherefore the premiſes 
« confidered, it is ordained and agreed by the autho- 


«rity of the faid council, That no marchours,” nor 


«other men of the faid counties, ſtall Keep more 
e men, horſemen or footmen, but that'they ſhall an- 
« {wer for them and maintain them upon their own 
A colts, 'or their own tenants. And what men they 

« do keep, horſemen or footmen, the marchours of 

« the county of Dyvelyn ſhalt preſent their names to 

«rhe ſheriff, or the Juſtices of peace of the faid coun- 
«ry, and they to preſent them to the mayor and 
« bailiffs of the county of Dyvelyn, and in like caſe 
all marchours and other men of every county with- 
« in Ireland, to the ſheriffs or juſtices of peace of the 
« counties, and they to preſent them to the mayor 


27S undd bailiffs of the ſaid cities, within the ſaid coun- 


ties. Aud that the ſaid mart hours, nor any other 
man, ſhall any more ufe ſuch coynees, ſuppers, cud- 
ic dies, nor ſhall take no pledges for them, nor none 
of their thieves or men, ſhall guide none of the 
« king's lriſh enemies, in the form aforeſaid. And 
hat marchours or other mem do'contrary to the 

« ordinances 'aforefaid, that they half be adjudged = 
| 2 W vol. 1. 


les 
the obedience of the lords by the ® fe 
ſumption of thoſe original grants made 
td them by his e a ſcheme 
founded on the moſt ſolid principles of 
ſpeculative policy; and which promiſed 
the moſt fruitful ſucceſs, was found to 
confirm their diſaffection, and promote 
the moſt dangerous diſtontents. The 
period Had arrived, when the charms of 
regularity. and order, could no longer 
court the licentious chieftain, nor the aw 
ful powers of juſtice, terrify the dating 
efforts of ambition. The great lords ſaw 
that the arm of adminiſtration was weak, 
<A W „ of the houſe 1 
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ruined the kingdom; it begat a diſtinction between 
the Engliſh by birth and the Engliſh by blood; i 
the old Engliſh lords were offended, and the oppoſite 
parties held diſtinct parliaments, nor were the ill con. 
ſequences which aroſe from this circumſtance perfect 
ly allayed until the king, in the twenty-ſizth year of 
his reign, reſtored all the reſumed eſtates, * 117. 
. 


4335 alia -} | 
Deſmond, eftabliſhed in deſpight of its 
_ laws, bid defiance to its authority; they 
felt the ſame ambition to gratify their 
pride and aggrandiae their power. They 

Trevolted, atmd left the wretched remnant 
of Engliſh amthority empaled within the 
confines of four inconfiderable counties, 
to enjoy amidſt the terrvrs of aſſailment, 
the exerciſe of a ſaw which had been re- 
 jeedin every other part of the kingdom, 
and the poſſeſſion of a ſovereignty, which 
2 not beyond the limits of their 


The colſenies thus reduced, beeame the 
object of general vengeance; but their 
moſt dangerous enemies, were thoſe of 
the Engliſh, who were diſuffected, and 
had become degenerate. Acquainted 
with the moſt acceifible parts of the Pale, 
ey effected by diſguiſe in the day time, 
the moſt barbareus murders, while by 
night they atchieved a general maſſacre. 
The caution of the timid and the intre- 
* 


- (97) 

pidity of the more daring, was uo ſe- 
curity agaialt their ingenious ravages and 
diſguiſed-,attacks, The legiſlature, y 
ſevere penalties, was obliged to make; the 
people cautious of their ſafety, ® and in. 
terdited a communication with any per- 
ſons whatſoever, ho were not apparel- 

led as.the law; preſcyibed. Im fine, there 
ſeemed no ſecurity to the wretched inha- 

bitants of the contraQed diſtrict, but uni- 
_ univerſal Oe * en, 
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It is in what this win > of the 
hiſtory of Ireland, that the philoſophic 
mind feels itſelf peculiarly intereſted, and 
lopks forward with heightened anxiety to 
the progreſs and iſſue of this extraor- 
dinary reyolution, Hiſtory affords few 
inſtances, in which the deſtruction of re- 

| gular 


» Vide Stat. 5. Ed: 4. ch. 3. by which in is ended, 
that the Fridhmen @welling in the countivs-of Mend, - 
Dublin, Uriel, and Kildare, - ſhall go apparelled like 
Engliſhmen, and wear their beards after the Engliſh 
manner, 4 


** 
Fab governments appears to have been 
"effetted "a ſudden degeneracy of manners. 
An na 00 civilized locibty, und wwe 
ode is '6f ällegiance, are feldom 
throWh of a buch, and exthatiged for the 


{6raſe cultoths of up Red nations, or 
the unteſtrained hieetice of diſtracted 4 


ndt6hy;” he revolt of the Engliſh c. 
1 become therefore, 0 vip of en- 
nd intkreſtinig ctiquity ;' and cho 
ines 6 to the limits which I have pre- 
ſcribed to myſelf, I cannot enter largely 


3p an inveſtigation of its progreſs, or 
Its confequences, pet it will be matter of 


infirpging. information” to conſidef, how 
theſe revalted colonies, by the adoption 


* 


'of particular Iriſh” cuſtoms,” contributed 
to increaſe the practice, and multiply the 
perpetration, of murqers mat ot the 
Im; ps, TH 


» 


The laws by ITY among the Iriſh, 
inhetitable rights, and deſcendible pro: 


perty Were "regulated; having been cal. 
2 neee 2 £4 eng 


se 


culated forthe meridian of n 
of ſociety, were only qualified to {ſupport = 
the mere exiſtence. of government, and 


to provide for, thoſe neceflities to which : 


human nature is moſt. ſubjeR, as we find 
her moſt removed, from the, truę ver of 
civilization. The . cuſtoms, of I aniſtry 
and Gayelkind, however innocent hey 
may be eſteemed, conſidered as the inſſi- 
| tutions of an infant ſtate, regulating the 
Tight of ſucceſſion to independent power, 
and . diſtributing the patrimonial fortunes 
of the ſuhject, amongſt his kindred in- 
diſcrimigately; muſt, when confidered | 
as uſed (which they really werg by the 
—_— in oppoſition, 10 the; laws af 
England, and as a ſyſtem, eſtabliſhed to 
fa vour public diſaffection, and avowed 
licentiouſneſs, be ſeen in their true point 
of view; the ſource of general diſorder, 
and the common incentive to univerſal 
| deſolation, Each great lord was, in ha, 
a petty. tyrant, . and exerciſed within his 
{eignory;: an uncontrouled ſovereignty ; 


C4 _. amed- 
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g | 40 , 
ange 19006 8 power of making peace 
war at pleaſpre, r 
five, -iti proportion as his ſword was ſue- 


geſsful, and the limits of his territory 


| ufually formed the true ſtandard of his 


fortunes in war, Power, eſtimated gene- 


rally, according to the number of his fol- 


lowers,” and abettors, was the beſt title 
by which be could hold, or acquire poſ- 
ſeſſions. ' While tenures were therefore | 
ſo unſettled and precarious, and while 
the” preſeryation of a chiefry, depended 
much upon the ability and valpur of its 
lord, the ſuccvſſion to them was regu⸗ 
lated by that particular law, which 
among the Iriſh was known by the name 
or * "Fury. * the neceſſary quali- 

en, bestions 


14 4 * 
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. were two fold. Firſt, that of 


, Which was confined to the lords or chiefs of 


every lept of family; and ſecondly, Gavelkind, which 


regarded the inferior tenancies, or common lands and 
eſtapes;.' r 
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decifion of the court of King's Bench, it was aboliſn- 
ed, and declared by the judges to be a" void cuſtom. 
By this cuſtom the inheritance was given © Seniari et 
ſon who died ſeized. Seniority ſeems, however, to 
have been not always regarded, unleſs accompanied = 
 vith ſuperior hs and experience, and attended 


with a greater degree of pqwer for the moſt worthy | 


was he, who had the greateſt number of followers, 
and was the perſon who, in excluſion of the ſenior, 
ſometimes prevailed in the election for Taniſt. Theſe 
elections, according to Ware, were uſually had in 
the life-time pf the Dynaſt, or chief of the Sept, ſo 


aſſumed immediately the reins The 
reaſon of this cuſtom is accounted for by Spencer, 
thus ; « He fays, it was ſpecially for the defence and 
maintenance of their lands in their poſterity, and 
« for excluding all innovation or alienation thereof 
« unto firangers, and ſpecially to the Engliſh. For 
hen their captain dieth, if the ſeignorie ſhould 
« deſcend to his child, and be perhaps an infant, 
another, perad venture, would ſtep in between, or 
end him out * being then unable 

| to 


G9 _ 
\the immediate,* bier of the particular 


11 1461770 * n mat 18. ”. 5, 13700 aſept, 


wh defend his right, or to withſtand the force of a 
4 * foreigner ; and therefore they do appoint the eldeſt 
« of the kin to have the ſeignorie, for that he com- 
i monly is a man of ſtronger years, and better expe· 
rience to maintain the inheritance, and to defend 
«the country, either againſt the next bordering 
| horde, _ which 5 commonly. to ; encroach one 


for be ready known, if it 1 happen the . 5 ſud- 
«denly to die, or to be {gin in battle, or to be out 
*© of the country, to defend and keep it from all fuch 
'« doubts and dangers. For which cauſe the Taniſt 
© Hath alſo à ſhare of the country allotted unto. him, 
60 and certain cuttings and ſpendings upon all the in- 

; 7 habitants under” the. lord.” Cox gives much the 
reaſons as Spencer for the exiſtence, of this cuſtom, 
"All hiſtorians who mention this cuſtom of Taniftry 
agree in this, that it was the parent of many mur- 
ders, and the occaſion of civil wars in almoſt every 
family; and that by keeping the ſuccefſion uncer- 
tain, and the poſſeſſioh precarious, it was the greateſt 

| obſtacle to civilization and improvement, that could 
bly be deviſed. Vid. Cox's apparatus. Caſe of Ta- 
niſtry. Davis's Reports. Spencer, 13.4 Warn. Introd. 
Hiſt. Irel. 89. Ware” $ Antiq. 73. Sir John Davis 


or „ hid, 
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ſept, which was about to chooſe a. ſuc- 
ceſſor, bis election was poſtponed, and a 
younger brother frequently preferred. 
The acceſi to power as neither difficult 
nor datigerous among people from whom, 
the artifices of ambition were eaſily con- 
cealed, and with whom, the ſtandard. of 
abilities was, the popularity of the ® yul- 
gar. ＋ A ſpirit of profuſion, and an ex- 
travagant hoſpitality, were ſure. to cap- 
tivate the lower tanks; vrhilſt the 
diſplay of military ſkill, and of dar- 
ing ,enterprize,. : added to a, numerous 
train of followers, were irreſiſtible argu- 
ments with the higher orders, in their de- 
termination of a ſucceſſor, and in regu- 
lating the voice of election. Hence thoſe 
innovations upon the regular order of ſuc- 


ceſſion; and 10 this ſource may partly be 
attributed” that kindred laughter, and 
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| a4) : 
Which flain the antials arid diſgrace the 
hmiſtory of 'thofe times. This excluſion 
from the ſucceſſion, of him, whoſe claim 
lane pon the privei_ls of here- 
ditary right, wus generally attended with 
i Hoody: conſequences; whole- ſepts have 
been” itly in the iſſue divided 
againſt themſelves, and ſeignories waſtod 
by inteſtine wuts, have often been par- 
celled out as the difteibative prey, 6 * m_ 
n * 
The cuſtom of Gavel-kitid N 
beained a REP or WHEEL that par- 
x bx 3! | 9 
_ een dy {relies u u t the hid 
Hill. 3. Jacobi, was declared to be void. The euſ- 
tom, as ſet out by the judges in delivering their de- 
termination was, „ That the caufinny or chief of 
es the ſept (who was commonly the moſt antient of 
« the ſept) made all the partitions by his own diſcre. 
tion. This caufinny, after the death of any 
et tenant who had a competent portion of land, af+ 
* ſembled all the ſept, and having put all their poſ- 
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which dl inter 
ticular cuſtom, by 5 
tenancies e — . 


« the whole pop regen e | . 
to che ſons of him who died, nes abs 
« Oe had, but he allott ed to 44 25 4 
«2 according to his antiquity, a 
3 jon.” he aw eden e 
a 3 — meg 
- —.— — 4 
— all the ſons ; ne ee 
= vel it is diviſible among 1 6 
Iriſh Male-ga he 1 
— —— — We 
| the Kencf caſtom fuſes fonts $0 
—— the Kentiſh * 
== default of iflue-mate, the mo 
_—_ ; they differed. in this alſo, 2 
cuſtom deprived the party of his freehold 
Iriſh Dy 5 Gar: 
every chan jy ge . 2 
F — 
te cr by thi cn fo bln yer 
— excluſion to the female, « Becauſe - 
4 aste ad va e 
— 
«ths divided in cn eos, | 2 


(e 
only, was by introdueing an u uncertaiii . ; 


111 and frequentiy cauſing total 
Pate changes 


© ſeſſor might be i to 
1 war for the defence of the country, upon their own 
« charge, which was the ſervice by which they held 
« itz' and the oftener a freehold was divided, the 
te greater became the number of men in arms.” Sir 
John Davis, and the feveral hiſtorians laſt mention- 
ed, are very expreſs upon the miſchiefs occaſioned 
by this cuſtom of Gavel-kind. Vid. ut ſupra. The 
curious reader, for the etymology of the words Ta- 
niſtry and Gavel- kind, may conſult Sir James Ware, 
Warner, Spencer, &c I cannot but expreſs the 
peculiar ſatis faction I have 'received in peruſing. the 
third number of Colletanea de Rebur Hibernicis. : The 
learned author has placed the cuſtoms of Taniſtry 
and Gavel-kind in a new, and I believe that juſt 
point of view, in which they were uſed by the an- 
tient Iriſu. But thoſe cuſtoms were, doubtleſs, not 
preſerved” im their original purity, or adhered to ac- 
cording to their primitive inſtitution ; the ſeveral re- 
cords which remain of the manner in which the dif- 
affected colonics, adopted, and uſed them, are ſuffi» 
eient proof that they had loſt: much of that ſpirit, 
which in the more early ages they perhaps were-prac- 
' tiled wich. It was the abuſe of theſe cuſtoms by the 
Wust ; revolted 


e 
changes in family property, peculiatiy 


calculated to promote diſorder, and eſta- 


bliſh v domeſtic rapine, extortion, and 
oppreſſion T. The death of any one 
member of a particular ſept, or family, 
was followed by a general conſolidation 
of the _— A en of nd vrhich 

S 2113 &f7 nis each 


* 


revolted Engliſh, 1 | 


they were allied, that called-forth the indignation of 
Sir John Davis, and compelled him, in terms fo 
ſevere, to inveigh againſt the exerciſe of them; 'a 


England in Ireland, be ſeems, to have felt great im- 
patience at every circumſtance that impeded the eſta- 


bliſhment of an object which perhaps was that near- 
eſt to his heart ; and however in the moments of - 


zealous "eatneſtneſs, he may have: betrayed a ſeve- 
rity ; of-:exprefion, ill ſuited to the dignity of his 
charater, he certainly has not, merited the epithet 
of ignorance, which has flown, I believe, inadver- 
tently, from the pen of the learned gentleman, who, 
err e en u 


celved kim. „ale Fenin 
1 wy wh 
* Ware's Antiq. JÞ . 


+ Davis's Reports, Cuſtom de Gavel-kind, 493. 


warm advocate for the advancement” of the laws of 
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each member of that ſept individually 
PO to theſe portions ſo united, 
was joined that of the deceaſed; the 
whole ſept was then aſſembled by its 
cauſinny or chief, and each perſon, from 
his hands, received a new poſſeſſion, ap- 
portioned as circumſtances might direct 
and govern, the diſcretion of the caufinny. 
The illegitimate male offspring of the 
deceaſed were intitled to their ſhare, as 
well as the lawful. iſſue, fo that the fa - 
mily poſſeſſions, being continually dif- 
tributed, upon each gew diviſion among 
more numerous claimants, became at 
length in the hands of individuals of the 
inferior claſs, an infuffcient mainte- 
nance for. their wants. Their neceſſities 
were therefore ſupplied by. other means. 
An application by the honeſt efforts 
of . induſtry, to trade or manufactures, 
would have ſtamped. demerit on the cha - 
. ſufficient to have excluded the 


party 
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0 Marier, Introd. 9. 
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patty from his diſtributive family rights, 
bf courſe no aſſiſtance could be obtain- 
ed from that quarter; the pride which 
accompanied the poſſeſſion of even the 
ſmalleſt portion of latided ptoperty was 
ſuch, as gave to its proprietor: a title to 
* ſuperiot rank, which muſt be ſup- 
ported; and which he was bound to de- 
fend; the deficiencies of patrimonial for- 
tune, were therefore counterbala 
by ſupplied drawn froin the moſt 
and diſhonourable teſoutces, rndiferien 
nate plunder and public tapine :. 


I omit to take notice of ochef 
cult; ſuch as + * Goflipred,; 


D Colhery, 
. Wate's Antiq- 73. 
+ Foſtering; or the nurſing of children, and Goltp- 


red, or Compaternity; the alliances which were 

formed by means of theſe two cuſtoms were indiſ- 

ſoluble ; From hence proceeded ſtrange combins- 

« tions, and confederacies of ſactions, in all things 

* either, lawful or unlawful, when any difſention 
16 

aroſe 
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* Colhery, | Ceſſe, + RefeQion, and 
| Cuttings, each of which may be con- 
ſidered as co-operating to produce the 
moſt depraved manners, and eventually 
contributing to promote that dreadful of 
all human crimes—murder. W 
« aroſe among the men ef power.“. The miſchiefs 
which aroſe from theſe cuſtoms, were ſo very alarm- 
ing, that by the ſtatutes of Kilkenny, they were 
made high treaſon. Vid. Sir John Davis, 143. 
Warner Introd. 96. Ware's Antiq. 72. Stanihurſt 
de rebus geſtis in Hibernia, lib. 1. p. 49. 

* Coſhery was an exaCtion of proviſions, and 
lodging, for himſelf and his retinue, laid by the 
chief lord or dynaſt on his tenants, and others undes 
his protection. . 

1 Cefle was a tax of five marks on every plow- 
land diſcretionally, levied under pretence of prero- 
gative. Ys 

Refection was a privilege the lord claimed oy 
ou entertained for one meal only. 


ww Cuttings were a contribution raiſed 1 pay- 
ing the lord 's debts, or a tax levied on ſome extra- 
ordinary occaſion. Vid. Cox, Ware, Warner, Spen- 
cer, — &c. udi ſupra. 


ö 
But the oneral impunity with which ,.. 
this crime was practiſed, ſeems moſt 


powerfully to have conduced towards its 
univerſal prevalence. The impoſition 


* 


Tank 


of a pecuniary mulct, as a puniſhment 


for the commiſſion of a- crime, which 
under the law of England could only 
be atoned for by the death of the delin- 
quent, cannot be ſuppoſed to have ope- 


rated as a ſufficient reſtraint upon thoſe, 


who, under that law, expiated the of- 


fence by the ſevereſt puniſhment which 
the conſtitution allows. It is a lament- 


able reflection, that fear ſhould be found 


to govern the powers of human nature, | 
in their ſeveral operations through ſocial 


life, where the fuperior force of virtue 
has failed to perſuade, and the allure- 


ments of moral good haye been unable 
* ene to 


e Licks t wil 12 ch. 21. 
Black. Com. vol. 1. p. 56.-; Si meliores ſunt quos 


dear en planes fant bn 1 lod. 
394. 
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to attract or influence. It will not 
therefore be wondered at, that this crime 
ſhould, among the diſaffected Engliſh 
colonies, have greatly increafed, when 
it is conſidered, that murder among 
them was not puniſhed, according, to 
the law of England with death, but 
agreeable to the Iriſh * Brehon law, by 

4 


Of theſe laws few copies now remain, and ever 
thoſe that are to be met with are but fragments, and 
very imperfect. Indeed, after the very induftrious, 
and perſevering efforts of the Danes and Engliſh, 
totally to deſtroy every veſtige of them, the eſcape 


ol even thoſe parts that remain, may juſtly be eſteem- - 


ed miraculous. The inhabitants of this country are 
under the higheſt obligations to Colonel Vallancey 
there ſeems to be a zeal in the affeftion of this gen- 
tleman towards Ireland, that juſtly entitles. him to 
the appellation of her real patriot ; by his induſtry 
in enplaining, and his ſucceſs in bringing forth to 
public view, the ſubſtance of thoſe laws, which have 
undergone the ſevereſt criticiſms, and ſuffered the 
bittereſt reproach, he has thrown a new light upon 
the hiſtory of the earlier ages of Ireland, more fa- 
vourable, and certainly more authentic, than that of 
. nn 


( $3 ) 
a-pecutiary mulct, called an Eric, im- 
poſed at the diſcretion of the Brehon or 
D 3 Judge. 
i preceding hiſtorian ; hun tranlstion of thoſe 
parts of the Brehon code which have come to his 
hands, while it perpetuates, in the moſt honourable 


manner, his own laborious perſeverance, forms the 


only monument of the real character, which the firſt 
inhabitants of this kingdom ought to be confidered 
under. Vid. Collectanea de Rebus Hibernicis, vol. 1. 
p. 657, vol. 2. p. 8. vol. 3. p. 72. The moſt per- 
fect remains of this law are now, I am informed, in 
poſſeſſion of our Univerſity, to whom they were li- 
berally beſtowed by Sir John Seabright. Great diver- 
ſity of opinion has obtained, relative to the manner in 
which that part of the Brehon law that impoſes the 
Eric in caſes of homicide operated, many contending 
that it was the only atonement which the offender 
made, and was intended rather as ſome compenſa- 
tion to the friends of the party flain, than reparation 
for the injury done to the laws of ſociety z whilft 
others (among whom the learned gentleman above 
alluded to is moſt conſpicuous) contend that the 
murderer was puniſhed with death, and that the 
Eric was impoſed as a fine upon the particular ſociety 
with which he lived, or upon his relations. A little 
attention to the changes which Ireland has ſuffered 
| | + Sg 
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Judge. It is at this defect, that the ſta- 
tute eſpecially points, and it is with re- 


at different periods, may perhaps reconcile this ſeem- 
ing contradiction. The fact is, that the law was uſed 
both ways. There can be no doubt from the exam- 
ples which the learned gentleman himſelf affords, 
as well as from other reſpectable authority, that mur- 
der was at one period puniſhed by the Iriſh with 
death, and that the Eric was impoſed as a fine upon 
his kindred. That period was, however, immediate- 
ly antecedent to the arrival of the Engliſh, or perhaps 
it exiſted for ſome inconſiderable time after the in- 
vaſion of that nation. The manuſcript which War- 
ner had by him when he wrote his hiſtory of Ire- 

land, gives an account of the Eric, which exactly 
correſponds with the foregoing. It ſays, © That if 
« any man committing murder was not immediately 
« taken and executed in hat blood, it was cuſtomary 
« for the Brehon to impoſe an Eric or fine upon his 
« neareſt kindred ; which was part af it paid to the 
« relations of the perſon murdered, and the other part 
« to the chief lord; and the reaſon of this was, be- 
« cauſe, if any murderer could eſcape into another 
« territory, he was protected; and it not being law- 
« ful to draw the blood of his kindred for him, it 
« was thought fit to impoſe a fine upon them, as a 
« ſatisfaction to the lord for the loſs of his vaſſal, and 

{ ö : l « to 


8 | 
lation to this mode of puniſhment, that 
tie ſtatute muſt be underſtood, when it 
.D4 lays, 


« to the friends of the party murdered ; that thereby 
« the offenders might in ſome ſort be puniſhed in the 
« the perſons, or at leaſt the properties of their dear- 
« eſt kindred.” Warner's introd. 92. By ſtat. 10, 
H. 7. ch. 11. It is made felony to impoſe this fine 
upon the relations of the perſons murdered. © Prayen 
« the Commons of this land of Ireland, That where 
ce it is uſed by divers of the ſaid land for the death of 
« their friends or kinſmen, to bren, flay, or robbe, 
« 2s many as beareſt the name of him that is ſlain, 
« whereas his next kin ſhould ſue appeal of death in 
« the king's court for that murder, and by reaſon of 
« ſuch damnable ways, will compel all ſuch perſons as * 
« been of the ſame name that he is of, that was 
« cauſer of that murder, howbeit, that he was never 
« of his blood to pay affant, that is to ſay, to depart 
with the*moſt part of their goods by way of amends. 
« Wherefore it is ordained and enacted, and eſtabliſh- 
« ed by authority of this preſent parliament, That if 
« any perſon or perſons, from this time forward, doe 
challenge or cauſe any of the king's ſubjects to pay 
« any aſſant, or have amends otherwiſe than the 
« king's law will in that behalf, that he or they that 
« ſhall ſo offend, and thereof to be convicted, have 
« judgment de vie et de member.” Nota, there is an 
| ; evident 
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« bf the words, ** os beareth the name of him that it 
# $ flain,” it ſhould have been 45 beareth the name of 
bim that is the foyer. Vid, Ware's Antiq. 75.— 
This mode of laying a fine vpon the relations of the 
murderer, if he could not be taken, was ſomewhat 
— analogous to that introduced by Canute in England, 
which is thus deſcribed by Bracton, lib. 3 de Corona, 
fo. 134 b. ch. 15. „ Cauſa yeroinventionis murdro- 
« rum talis fyir, quod in diebus Canuti regis Dano- 
rum, qui poſt Angliam acquiſitam et pacificatam, ro- 
« gatu Baronum Anglorum remiſit ad Daciam exer- 
« citum. ſuum et ipſi barones Angliz erga ipſum 
A regem Canutum fidejuſſores extiterunt, quod quot- 
1 quot rex in Anglia ſecum retineret firmam pacem, 
4c per omnia haberent, ita quod ſi quis Anglorum ali- 
« quem hominum quos rex ſecum adduxit interficeret, 
« {iſe ſuper hoc defendere non poſlit judicio Dei, fili- 
in cet aqua vel ferro, fleret de eo juſtitia, fi autem au- 
« fugeret et capi non poſſet, ſolverentur pro eo 66 
. marcæ, et colligebantur in villa, ubi quis eſſet inter- 
« fectus, et ideo quia interfectorem non habuerunt, 
64 et $i in tali villa, pro paupertate colligi non poſſent, 
4 colligerentur in hundredo in theſaura regis depo- 
N AW 


( 
« this land by divers perſons churaꝶy io the 


5 * — Cad and the King, witH+ 
gor 


But it is certain, — after the zrvival of the | 
_ Engliſh, the Erie was made the compenſation for 
murder ; it was the price, for which the Blende of 
the murdered perſon bartered his blood ; nor was its 
adoption in this ſenſe laſt mentioned, confined to the 
himſelf, partook of theſe wages of murder. —lIt was 
decreed by one of the canons made in the ſynod held 
at Caſhel by Henry the Second, That when Erick or 
compoſition is made among the lay people for any mur- 
der, That no perſon of the clergy (though he be kin 
to any of the parties) ſhall contribute any thing there- 
to, but as they he free from the murder, ſo ſhall 
they be free from payment of money for any fuch 


It appears alſo by the record before cited, page 18, 
that the murder of an Iriſhman by an Engliſhman wat 
puniſhed agreeable to the Iriſh Brehon laws, by + 
fine only ; fgr the record runs, © Sed quia proediftus 
© Rogerus Ohederiſcal fuit Hibernicus Domini Regis, 
« pradiftus Willielmus recommittatur Gaol, quouſ- 
« que plegios invenerit de quinque marcis ſolvendig 
domino regi pro /olutione praedifti Hibernici,” The 


decifve point of riew, the truth of the poſition Thave 
| anne 


Erick or releaſe for the fame, Giral. Camb. ch. 35, 


following record ſhews in a ſtill clearer, and more 
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4 HUT ANY FEAR OR DUE PUNTSHMENT 

a HAD IN THAT BEHALF.” —In fact, the 
MOBS It, | intro- 


1 for a redreſs of grievances, and 
ſtates, Quod cum in terra illa lex talis habeatur, 

« videlicet, quod Anglicus de morte Anglici, latro- 
« cinio, incendio, vel depredatione cujuſcumque 
« rei vnlorem duodecim denar : et unius ob: attin- 
c« genitis, vel eam excedentis, convictus, ultimum 
ts ſupplicium ſubire debeat, Hibernicus vero de morte 
« Anglici, vel incendio convictus, idem patiatur ju- 
« dicium ; ſed Hibernicus de latrocinio vel depreda- 
« tione cuicumque Anglico vel Hibernico facto, con- 
te victus, ad voluntatem ſui judicis relinqui ſolet, re- 
« dimendus, vel ultimo ſupplicio condemnandus, per 
« quam quidem legem, dum in terra prædicta legi- 
« time tuit obſervata, crevit populus Anglicanus 
« jbidem, et multiplicabatur, poſſeſſioneſque et ter- 
« minos ſanctæ matris Eccleſiæ dilatavit ibidem; poſt- 
« quam vero juſticiarii partium illarum, auctoritatem 
ibi ſumentes reſtatos de feloniis pro modico al- 
« quando pro nihilo redimi fecerunt, et permittebant, 
«« yidelicet capiendo pro morte Anglici felonice inter- 
« ſecti, depredatione, et latrocinio, centum libras, 
te vel centum, quadraginta, vel viging folidos, agus 
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 jntroduQion. of, this, 3 


mn according to the Brehon law, ¹ 
while 


r et alias fglonias. per- 
petrantibus, ceſſarunt in pleriſque locis agi cue: 


« turz, et merchandiſe plus folito deciderunt, fle 


« ipſa; terra per felones Anglicos et Hibernicos qui ſub | 
*« ſpe hujuſmodi venia ;; ac etiam pro eo quod fide- 
les hujuſmodi felones indictare, nec de eis in jndicium 


« yerum; dicere non audent, ne pro ſuo veredicto per 


eoſdem felones pro hujuſmodi redemptione dimiſ- 
« ſos, occidantur ſeu diſtruantur, homicidia, incen- 
N dia, latrocinia, et depredationes committere non 
« yerebantur, nec adhuc verentur, in immenſum 

< eſt diſtructa, populuſque ſub pace et lege naſtra 
© vivere cypiens, lota in quibus morari ſolebat va» 
cuans, ea felonibus et hujuſmodi mala perpetran- 
'f tibus, ut eſt diftum, reliquĩit; per quod Eccleſia 
# du obſervata pace et lege prædicta, ſuos 

limites longe lateque diffuderat, rogante'hujuſmodi 
« malicia quaſi penitus eſt deſtructa They there 
fore prayed relief, Vid. Prynne an the fourth In- 
ſtitute, p. 262. This petition was preferred about 
the tenth year of Edw. the Second. There is a ſtill 
more ſatisfactory record, which places the truth of 
what I have afferted, (viz. that the murderer com- 
pounded his offence by fine only,) beyond the poſſibility 


1 
- while it teſtored the offender to the 
| uncontrouled exerciſe of his former li- 


berty, 


ſubmiſſions to Sir Anthony St. Leger, the lord de- 
puty, in the 33d. Henry Eighth'; and after that ſe- 
veral laws had been made in the parliament called by 
the ſaid deputy, for the better government of the 
kingdom, it was found that thoſe laws could not 
poſlibly be put in force in certain parts of the coun- 
try, becauſe as is expreſſed, the inhabitants © Non- 
dum” fic ſapiunt leges et Jura, ut ſecundum ea 
jam immediate vivere et regi poſfint.— The 
Jord deputy and council, therefore, framed cer- 
tain rules and orders for the preſent government of 
thoſe particular counties, among which I find the 
two following, yiz. * That a general peace be pro- 
« claimed throughout Munſter, and afterwards he 
te that ' commits murder or robbery ſhall be fined 
te forty pounds, half to the king and half to the lord 
& of the fee,” * That petty larceny ſhall'be puniſh- 
© ed by'a fine of three pounds fix ſhillings and 
F eight pence, whereof forty ſhillings ſhall be paid 
t to the captain or lord of the country, and twenty 
 * ſhillings to the taniſt, ſi non eſt particeps criminis, 

and fix ſhillings and eight pence to the informer.” 
Theſe rules were made public by proclamation the 
twentieth of July, 1542. Vid. Council Book 


of Ire- 
land, 


4 
be erected a 2 een of 
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By the above it appears, that the legiſlature wiſe- 
ly avoided enforcing immediately thoſe laws, which 
were ill ſuited to the genius of the people, and pru- 
dently modified the old law by which they were go- 
verned, to anſwer the preſent ends of regulation, 
until they ſhould become better qualified to receive 
other laws more agreeable to the ſtandard. of the 
Engliſh Conſtitution, We cannot therefore be ſur- 
prized, that Sir John Davis, and other hiſtorians, 
ſhould be fo ſevere in their obſervations upon this 
particular cuſtom of the Iriſh, as it was made uſe of 
in thoſe times of which they treat, preciſely as is 
ſtated in the above petition, and was productive of 
the moſt fatal conſequences to the country A wiſh 
to place the ſubjeCt in a clear point of view has made 
me thus diffuſe ; I truſt the obvious neceſſity of it vill 
plead my excuſe. I was defirous alſo of reſcuing Sir 
John Davis (who, as to the ſubjet he has treated 
of, is the very beſt hiſtorian of Ircland,) from the 
very heavy imputation of ignorance and partiality 
thrown out againſt him in the firſt volume of the 
Collectanea de Rebus Hibernicis, p. 4or et ſeq . The 
reader may conſult at his leiſure upon the ſubject of 
the Brehon law, the ſeveral numbers of the Col- 
teftanea,” Ware Antiq, 50. Ware's Writers, 2. Sir 
John Davis, 134. Spencer, 7. Nicholſon's Hiſt, Iriſh, 
OF VEE 6 Os "7 
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the perſon murdered, unprotected from 
the violence of the murderer, ſhould he 
[cſcape, choſe rather to ſuffer the death 
of their kinſman to remain unavenged, 
than by a fruitleſs proſecution, to expo 
themſelves to the perils of aſſaſſination, 
or the vindictive malice of a criminal, 
whoſe bloody purpoſes the Iaws Sl” 
not prevent, and againſt whoſe medi- 
tated. revenge the Conſtitution afforded 
no ſecurity. The ſine itſelf, when im- 
poſed, ſeems rather to bate been pro- 
portioned to the condition of the offen- 
det, than to have reſpecled the enormity 
of the offence; the intereſt which. the 
diſpenſer of «this law had ir the fine 
whien levied, ſeems to have rather made 
the ability of the offender to pay, than 
the degree of his guilt, i 
* en of the Evie. W 


"us 58, the „ the petition wo 
King Edward the Second from Ireland, relative to 
the he wk ths mode of meidet wander 


„ 
+ The eleventh part of whatever 
ſhould be adjudged the price of expia- 
tion, was to the Brehon of more impor- 
tant concern, than that atonement” 
ſhould be made for crimes, or that the 
breaches which the laws ſuſtained, ſhould 
be repaired at the expence of the guilty. 
The effect of the puniſhment, when per- 
haps it might have been operative, was 


therefore loſt through the intereſt whick 


the judge had in impoſing it; and while 
the diſcretion which he poſſeſſed of pro- 
portioniag the fine, afforded him the 
faireſt opportunities of conſulting his 
own intereſt in preference to that of the 
ſtate, it armed him alſo with the moſt 
dangerous power againſt the Conſtitu- 
tion, —a power of n 1 Mah 
f . wh 


The parliament of 1 Pie * 
an * remedy for this inen 
e 
cc 
fne impoſed. ** | | 
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| ->ui ptomoted by ſo many powetful 

- canes, and defended. as it was by that 
very law which profeſſed to be its puniſh- 
er, had not only to combat with na- 


tional antipathy, lordly jealouſies, gene- 
tal diſaffection, and the obſtinate habits 


which barbarous cuſtoms had tonfirmed ; 
but had alſo to oppoſe its authority to 
the execution of a native law, which in 
eee, law of Eng- 

land (by which murder was puniſhed 


_ "63th n el prevailed, 


and by which the known and ſettled 
maxims of the Etigliſh law were ſet 
aſide, to favour vague preſcriptions, and 
pretended rights. It ſaw the felony 
_ compounded, and the puniſhment of 
death-commuted, for pecuniary oontri- 
bution. It beheld the crime increafing 
amidſt the idle terrors of unopetativt 
N WY. and en — to [oftet! 

"OE 


| Ns 324 in Pronae, on the fourth 
8 . 


CW) 
bf prevent it. o In vain were the people 
forbidden, un under * ſereteſt mw 


* The March or Aachen law was detlared ig be 


Is 


115 


1 


„ in the defigitian of their debates by the March ie 
i to be named 8 lay, but an evil cuſtom; but 1 
© they be ruled as right is, by the c)⁰ on 


' kings and if any doth. the comtrary, and. f 
'« of be attainted, that he be taken and i 


and judged as traitor.” Theſe ſtatutes 
ny are not now to be found, they having 
V renn They wars ep 


1115 


r 


I | 


125 


0 


res rallies the March law; ot 4 


FG their controverſies by the ſenterice 
of 


neee 

; e forth year. of kee the Third, duriog the 
adminjſtration of Lionel Duke of Clarence, anno 
1365. The ſubſtance of theſe ſtatutes is recited by 
- Davis and Cox, and the latter mentions, that theſe 
« ſtatutes are to be found in the library at Lambeth, 
uber D. that they are written ip French, and that 
« the lords and commons fat together in making of 
« them.” A learned friend of mine, who has a cata- 
fogue of all the manuſcripts in Lambeth library, has 
informed me, that the ſtatutes above mentioned are 
not among them. It appears, chat theſe ſtatutes had 
a great effect in reducing the degenerate colonies to 
obedience, and by the Iriſh ſtat. 10H. 5. ch. 8. by 
which thoſe ſtatutes are confirmed, we are told, 


„That while the ſaid ſtatutes were ſet in uſe and 
A duely executed, Ireland continued in proſperitic 
add honor, and fith the time that they were hot 
_ executed," the ſubjects of that land rebelled, and 
 «digrefſed from their allegiance, and the land did 
_ «fall to ruine and deſolation? Theſe ſtatutes were 
* alfo'confirmed in a parliament held at Dublin, 5 H. 4. 
_ and; alſo. in another parliament held there, 9 H. 4. 

vid. Sir John Davis, 101, 170, 1. 2. Cor, 127. 
Prytiie, 378 Nichol. Hiſt. 1 * 2 


* 
. 
* _— 


e lewg.cuſiom,, and it 


prohibited under the penalties of — 5 


The different ordinances made in Eng- 
land, by Which the; ſeveral, Viceroys 
were inveſted with the fulleſt diſcration- 


evil, proved all.ineffeQual. 


Legiſlature ſaw. that the. offence bad de- 
come {0 inveterate, that nothing, butthe 
moſt rigorous ſeverity, could with any 
2 of ſucceſs be oppoſed to i it to 
have declared murder to be à felony, 
would only have revived a law Which 


already was found incffeQua 1 Decade 
therefore noceſſaty to it. amang 
_ crimes of greater cnormity, and-the. Les 
giflature accordingly has made thigh 
treaſon ®, as * the King's Perlen, 


E. e 
N not . 77 ai 2 Leun * 


alle rellettion. at Et e 1 
imperfect, as to want ſeveral ſtatutes in any of the 
different kings reigns ; even the Iriſh Magna Charts 


60 eri 
is not among the mumber of our ſtatutes. — 


ad. poſt, p. 71 et fog, 


ah Poem, te prevent. er fe e, 


12 


A 2 precurer, faving 
to the chief * weir > 
4010 foifeitures. a denen Wh 
e een 
e ee to ew, that the 
crime of murdet had become Uhiverti 
in Teland; and having inquire into its 
cables,” und laboured to explain how it 
che lo paſs, h there was 'no fear or 
Sub Dunz ment f in that behalf,” E 
ea that the wiſdom — 

2 11.03: . gel D 
bs Ho > ia 5 — 


805 


re e ort int wank; 411 
T Glng if Ge eine 661 lrde wow to' 
EN N ; licy.;—it_gaye them 


er to 
Gif he's . 
inilucetiont os prevent en, | ſeveening, 


- EL 3 with more Ee, 


Hoop pniverſally aha ee both thy 


„ a 
SN 22 : * of] *# 4 ks | „ N 


/ 


. 
i 321 


) Jen d OTTER 
den, vill. {alficieatt, appeare, and.that 
the necoflity of the "Iv will: be thought 
a full juſtification of itg ſeyerity. I haye 
been. thus hiſtorically diffuſe upon the 
foregoing. part of the ſphjea,. becauſe 1 
conceived; that thoſe enquiries which have 
been purſued,. formed: the beſt key-to 
the intention of the legiſlature, in framing 
the ſtatute, and indeed to the ſtatute it- 
ſelf, ; and were likely in the end to-juſtify 
that uniform uſage, which has hitherto 
ſo long prevailed in this country, in tri. 
als for murder, and to e/fabliſh ſuch a 
conſtruction of the law in future, as that 


no contrariety of 1 may 
een, 15 


| The objeftions which "UN * a0 
azainſt the ſtatute, conſidered as a law. 
which changes the nature of the crime of 
murder, and which upon a late -oetaffon 
| were relied on as principles which in caſes | 
of high treaſon, ſhould. regulate the trial 
and govern ws 

—_- aſks | 


— — 
= 


become the next, (and indeed the moſt 
Tipottabt) "Tubjea of *confideration.” 'f 
all, therefore, firſt examine. 0 how far K 
AS dale of winde, "= as It Nod tt com. 3 


85 


Hon law, had been altered by the 16 H. 
4. 2 21 ? and ſecondly, conſider tlie 
d6Atine of accomplices in high treaſon, 
applying it to tho caſts 1 are more 
immediately the fubſect of general en 


quity, and inveſtigating how far the at- 


tainder of Geor, Nene Fitzgerald, Eſq; 
was had, conſiſtent with the known rules 


of law, which have always Mir ot in 
caſg of high treaſon, | r pigs 


184125 


de Jt hath been aid, chat it never 
could be the intention of the legiſlature 
to make the offence of murder in Ireland, 


+5 mano mil 


high treaſon ; and it has been ſeriouſly 


iniſiſted on, chat if even was the inten- 
non, the enacting clauſe of the ſtatute is 


3ofvfficient for that purpoſe ;/for the con- 


_ Ariiftion contended” for, is, that the 


OO Cadena as was before 
Hes 4 Mog s * 5 | 12702 BYE 


* — 
STS 


4 


the ſtatute 1 ſag the 3-3 


® 4, 


« Ee Barack 1 — — 
A ' condition he or they be k of. from the feat 
cc of the Purification, of our Lady, the tenth . 
© year of. the he reign of our ſovereign. Lord. 

« King Henry the ſeventh, forward, of m. 
« Jice prepenſed,. do Nez or murder, on of 
« the ſaid. malice, provoke, Air, or proeure 

© any” other perſon or perſons to flee or 

4 murder any of" the king's ſubjetr "8 
© in_this land of Ireland, be deemed fra. 

* for attainted of laute treaſon, litewiſe 
* as it uud extepd to our ſaid Sovereign 
00 Lord's perſon, and te his Royal Majeſty, 
« and that the chief Lards have . their 
'Y eſcheats and forfettures of all manner 
« lands, tenements, rents, ſervices, with 
5 their appurtenances ; am af or bd. 
«© Nances to the contrary hereof” notwith- 
% fanding.” It would „perhaps, be afof. 
dient ® anſwer. to, the blechen, ta reply 
1 4 2 


640 


in the Words of the mis, that the c. 


feudet is made a © 27 abr attarnted of high 
„ichen as if dgabnft the ting's perſon,” 
and to temark, that the puniſhment 1 is 
inen to the party's being a traitor, 


and is only given impliedly by 1 the ſtatute : TC, 


for it is obſeryable, that the ſtatute, as 
to the puniſhment is fllent, it does not 
200 the offence by the ſame words 
with ſome ſtatutes of treaſon, viz. © © ſhall 
6 MN the pains and penalties of treaſon,” 
of, © 222 2 er as in cafes of high trea- 
bs Jo ; Fl o that in feality, the queſtion, 
whether a ſtatute enaRting, that an offen- 
der ſhall ſuffer as in caſes of bigh treaſon, 
makes the crime for which the offender 
© ſhall ſb fuffer, high treaſon ? cannot ariſe 
vpen the Iriſh Ratute of murder; the 
queſtion 


"A 
: * 


„ This the 5 Eli. ch. 1. $9: un, makes refufing 
to take the oaths preſcribed by that act, a ſecond time, 
high treaſon, by thoſe words above recited.—In like 
| manner, the'z and 4 Anne, ch. 14, makes perſons 

e fg 


treaſon. 


: al * 


Oy 
| qieftion rather being, (if it really can he, | 
a queſtion)” whether" a ſtatute which, : 
ended, that 4 particulat perfon who oom; 
mts 4 certain offence, fhall be deemed 
traitor attalnted "of high treafon, m makes. 
alfo «the offetice itfelf, mphicd}y, 720 8 
treaſon, for the Saal of which he; 
ſhalf be ſo adjudged as a traitor, —-f wiſh, _ 
however, to treat the objeAtions ſeriouſly ; 7 
and in otder thereto, 1 thall enquite, 
Firſt, by what expreſs words i in a ftatute, 
is the crime of murder created ? ? Second]! 
whethet the toth H. 7. ch. 21, has ra . 
cient expreſs words? Thirdly, what has 
been the uſage under the ſtatute ? Fourth- 


ly, what was the intention of the legi=. 


lature, as collected from the words of 
the ſtatute itſelf? and Fifthly, endeavour = 
to collect what Has been the opinion of 
the lawyers of Ireland relative to this ſta- 
tute Under our happy conſtitution, 
where the nature of puniſhment is deter- 
minats 12 — wy certain ktiowt. 4S 
2 | puniſh- 22 


* Thoſe eee in which the court av crab 


(is 

| pupiſhments are allotted te the ſeyeral 
ſpecies of offences, an offence. may, be 
Ne enough aſcertaiged, by deſcribing 
iz particular puniſhment, Thus, when 


we ſpeak of the offence, Which is pu- 
niſhed by hanging the offender, wo.uſu- 


ally mean that offence which under our 
law is known by the name of felony \ with- 


out benefit of clergy; ſo when — 
ſay, that a perſon has been attainted, 


that his blood is corrupted, and that he 
has forfeited all his lands to the crown, 
we mean that be has been 2 guilty of high 


e 


to impoſe a diſcretionary 1 or 8 an 


at-firſt fight, ſeem an exception to this obſervation; 
however, it will be found, that even in theſe caſes, 


the nature of the puniſhment is fixed and determinate. 
The bill of rights, 1 Wm. and Mar, ſeſs. 2, ch. 2, 
after reciting that exceflive bail bad been required, 
and exceſſive fines impoſed, and illegal and cruel pu- 
niſhments infliged, ( ordained, that exceſſive bail 
« ought not to be required, nor exceſſive fines im- 
«+ poſed, nor cruel nor unuſual puniſhments inflicted.” 


So that the diſcretion of the courts is regulated by 


| * — TE; nr by | 
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( 25 ) 
treaſon. Thus ®* RAI * their pu- 
niſhments become -correlative ideas, and 
are erpreſſed by terms teciprocally rela- 
tive, as felony and treafon are expreſſed 
by the cette puniſhments Which are 
aſſigned to each. It 18 in this manner 
we muft underſtand the Heveral ſtatutes, 
which, from the 25 th Ed. 3, to the pre- 
fent peticd,! rae! the 2 * of high 
treaſon . The ſeveral ſtatutes by which 


reaſons have been created, from the 25th 
Ed. 


9 det 9 4 


© * 


* This is ſufficiently confirmed by conſidering what 
words in a flatute will make an offence felony. It 
appears, that not only thoſe crimes which are made 
fclonies. in expreſs words, but alſo all thoſe which 
are decreed to have, pr yndergo judgment of life 
and member by any ſtatute, hecome felonies thereby, 

whether the word felony were omitted or mentioned. 
Vid. Co. Lit. 391, where the words, « Zyt judgment 
ds vie e member, or, ſubeat judicium vitæ vel metn- 
brorum, without other words, create a felony. Vid. 
alſo S. P. 2 Inſt, 434 Weſtm. ſecond. 4 Inſt. ch. ag. 
p. 91. Br. tit. Corone pl. 204, fo. 182. Caſe Searle 
v. Williams, Hob. rep. 293. 1 Hal. P. C. 627, n | 
03. 1 6 


8 


F. 3, 3 13 Har. 2. ch. i hege been 
all carefully reviſed and commented up- 
on by Sir Matthew Hale. J. ſhall en- 
quire, therefore, by What expreſs. words 
haye thoſe ſtatutes ſo reviſed by Sit Mat- 
thew Hale, created the offence of high 

treaſon Some ſtatutes enact, that the 
aſſonce generally ſhall be high trea ſan 
1 Some that the offender ſhall ſuffer; as a 
* traitor ;, + Others that the. offender ſhall 
be adjudged trajtor ; || Some fatutes de- 


* 


ch. 6. 4H. 7 h. 1 
72 5 ch. 18. 32 | 
$2, 3 an d 4 Ed. 6, ch. 5, 1 and 2 Ph, and Mar, ch, 
10. 1 liz, ch. 5. 13 Elz. ch. 1. 14 Eliz. ch. 1. 
$2: e ch. 13. n uu 
7 Adi, en 


715 R. 2. ch. 6. 8 n. e 


52. d aue, ch. 14. 


12 N. 2, ch. 2, 31 44.20. i 
3 * n 


21. 


* 25 KH. 8 ch. * 
8. 


in 
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(77) 

dare, that the offence. ſhall be tra 
that the offeqder Thall be 2 traitor, ar 
7 be 4 bit fuffer the puniſhment 'of 
hers ke * 71 offence trea- 

pe: 2 enack, that the offender ſhall 
ſuffer as a thattht'! * F Others that the of- 
fender ſhall be a ttaitör, and thalf ſuffer b 


xs iti High treaſon.” Sſtes the reign of 


Chatles 2nd,” ſome ſtatutes have Fate 
which vie the cn 6 treaſon, by 
declaring, that the + offender hall be 


H.8. ch. 3. pl. 27. 25 H. S. <>. 1. pl. rg. 26H. 8. 
ch. 13. pl. a. 1 Ed. 6, ch, 12. pl, 6. 7. $5.and6 Ed. 
6. ch. 11. pl. 3. 4. 1 Mar. ef. 2. ch. 6. 5 Elz. ch. 
11. 18 HA. ch. 1. 13 Elis. ch. 4 pl. 3. / liz. 
ch. 2. pf. 3. x Kune, it; n * e Kat. 
a in eee uote or ID $52? 


end ile M028 * 


| " 20H. Cas, e 0, & . 


Fr EA. 6. ch. 12. pl. g. 5 and 6 Ed. 6. ch. 11: 
pl. 5. 1 and 2 Fh. and Mar. ch. 11. 1 Eliz. ch. 1. 
pl. 30. 27 Elis. ch. 2. pl. 3. 3 Ja. 1. ch. 4. ff. 23. 
* e. A U 1. 13 Wand g. eli. b. 15. 


t 1g Win 3. ch. 3. KM. 2. 2 3nd 4. 
M. 34. r a AE? L rde 
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Weed 11 of besten; and. thall tak 
fer as in caſes of high.treaſon,..or by de- 
clating that the o offender ſhall bo guilty 
of high treaſon, generally. The 10 H. 
J. ch. 21, evidentiy enaQts,. that murder 

. ſhall be high treaſon by the + ſame worde 

econdly. by which ſome of the ſtatutes above al- 
luded to, create that offence ; ſo that che 
. 

. 1 pts 3 and 4 han. 14. 

Anm, ch. 8. $ and g Wane ge ch. 25. 21 

4 Vid, wc, nie bn ade 


I The reader will find in 1 Halo Ps C. ch. 24, 264 
from. page 258 19; 344, 3 recapitulation. of all the fi- 
tutes of treaſon, from the 25th.Ed.. 3. to the 13 C. 
2. ch. 1. wich judicious comments Sir Matthew 
Hale. The Ratutes of treaſon fince Sir Mat- 
_ thew,, Hale wrote, hace bean collected by Berjeant 
- Wilſon, down to 7 Ann, ch. 21, and are to be found 
_ ibid —In ſhewing that the 10 H. . cha 21, has ſuf⸗ 
Sclent expreſs. words to create che crime of treaſon, 
I conceived that the cleareſt mode would be by en- 
quiring by wb words did thoſe ſeveral ſtatutes, (re- 
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a concurrent authority, that the 10 H. 
words to create the crime of treafoh,— 
Again, Sir Matthew Hale, ſpeaking of 


the ſtatutes in Ireland, which create trea - 
ſons, obſerves, that che chief particular | 
treaſon charged upon the Earl of Straf- 


ford, was that of ceſſing ſoldiers m_ 
the king's ſubjeQs in Ireland, made 
ſon by the Iriſh act, 18 H. 6. ch. 4. Let 
us ſee then by what expreſs words did 
e make ne dog Wa 

1 87? ſon ? 
18 :43Þ S061 0 nn Hh; Us + 4807 
ſon,) make the offence, an thee carfes e the 
10 H. 7. ch. at, had the ſame words with them or 
any of them ? The reſult of the enquiry has been, 
that the 10 H. 7. ch. 21, is found to create the crime 
of treaſon by the ſame words with ſome ſtatutes cited 
by Sir Matthew Hale, and alſo in the ſame mamer 
with the ſtatute 18 H. 6. ch. 3, of Ireland, upon 


vhich an article of impeachment was grounded againſt 


Lord Strafford.—I think, therefore, I may quote 
(not unwarrantably) Sir Matthew Hale as an autho- 
rity that to H. 7. ch. 21, makes the 3 


Ma | 


0 40 5 
ſap. 3 Cextiinly;by worde ouh-leſa-irong 
than thoſe. of 0 H. 5. „ nacht that 
< na {ord, gor any other of what condition 
£ ſeever le be, Hall bring or lead from 


< hencefarth i hoblers,  hrarns, or hooded 
emen, neither - Eng lh rebels nor trifh 
©* genes; m am other people, nor horſes 
« 40.41 an horſeback or on foot u pom the king's 
ele, without their guad wills, or \con- 
ente, but won, their own coſts, and with- 
'* aut gurt daing is the Commons of the coun- 


©: Aud if any fo do, he fhall be adjudg- 


* ad as trattor.” It appears, therefore, 
that the words of the 10 H. 7. ch. 21, ate 
as full to create the crime of treaſon as 
moſe of that ſtatute upon which the Earl 
of Strafford * was impeached o of high trea- 

dn. The Uniform a/age of tbe Ratute, 
Which 48 Ahe -+ heſt interprator of laws, 
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Due E $2068 M13 a 107 1 Ton- 
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erer 10 
for wurder have bol Peas regulated by the Hae es 
with 15 for a bh 25 that 2 


© tyent 
a” MH 35 ID 1s 2 . that 


3 
nd 8 appeal opens prog 
theſe objeftions, and indeed all others uch may ari 
G. 3. ch Ar. ect, 5, for t 
tl fr hgh reaſon raſon, and by whi 

to be given to 
— 25 rf e 
"ile wich. his council. thereon, is confined to 


2 Yn the 25 1 
3 That n Car. 


treaſon, or 
ae key prep 


| before the making of that aR, 
3dly, With reſpect. to the appeal. — After the, fiat, 
10 H. , ch, 21, had made murder high treaſon, . 
was doubted,. rt doctrine laid down | 
6 Co. 13 b. Dyer 50. Sace | "© 


1, ch. 9, no 1 


1 
ment to have been committed prodi! 
e, and the priſoner, if convicted bas 


always 


N 
vb len, the felony is merged) Ae 
| nn appeal ay for murder, and the general deter- 


1 | | TIN P fy 4 | 7 
« in the tenth year of the r of Ting Hong tos $255k 
4 e, Mu aer W ARREDY MURDER, . 
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4 ren 
«« many mu 
4 Fabi doubt, Be it enafted by the 2; 
1 e majeſty, by and with the advic 
4 Ib "Lords Spiritual and Temporo | 
& this preſent porliament aſſembled, and by aiithority of 
4 15 Hime, That nothing in tht ſaid ac. fool from 
% Wnctforth be tat," conftried,' of invented to baff or 
L e right any ee or pHfets from 
a a) pets 'of burden, but that ſuch appeals of 
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Ulways, feceſved che ® judgment, and 
eg! 2687 WI 1: Fo > Sy But 
CC 
brought, and ſuch proceſs, proceedings and judgment, 
all and may be therefore 
© have been brought, Bad, 
« making of the... ſaid a, 
© therein contained, to the 
* fading.” - 
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che ſtatute itſelf is. merely 
nating, which it would not have been if the appeal 

* notwithſtanding the 10 H. Ne r 4110 1 
1 5 dere abe tyo k s of judgment in treaſbu, vis. 
1 


OT, 


Bal dug i6ibition of the 1egiflthre, OY 
led from the words of the ſtatute, fotttis 
decilive proof, that the law was ſpecially 
es 0 the ER ele che crime 
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lein joagment s the one Pronounced” in caſes of 


perlon convieted be arte to the priſon from whencc 
HF künse, ad be dran From: tlie ec to the place of 
e Hcutlön and that he be chere hanged by the 


We nel ha br de- This, 1 
judginent plondunced in cafes of murder, that the 
courts have uniformly ednſidertd it 2 the offene oi 
high treaſon. For under.the 10 H. 7. ch. 217 a it 


before appears, es Rr g 
el to an-pffence created. But 8 


n t = \ 

fare, maſter rexgd. "The, jad | 75 1 

« perlen convidted bang 
is, "A. 10 FF WH . 


* 


W. 


XS» 


of munder, from felayy to that of treaſpy : 
che offender is declared 9 6 fraitar A- 
te OF HIGH TREASON, Air ar 
7: & the preglon) Hloutd extend ® 10. ayr 
Severeign Lord's gegen and to. fir. Res! 
Aae, that is, attainted of a treaſyn 
Apart the king's perſpn. . So that a per- 
fon who commits: murder, is under the - 
"17 words of the fiatute, (token! even 
erally) guilty of. high. treaſon : - by 
which words, as ut already appears, the 
ges of treaſon has been made by ſame 
OY * 7444 1 . 5 Yip eee. 


W. 
: 
. 


hien extended to 
"orc, the 10 H. 3. ch. 2 
ſon, merely, without 


** king's 
RE. 3 ot 8 * 


law, I99, 564 „„ 
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Ratutes. How then; a perlon this NR. 
tainteck of high treaſbn, can be guilty 
buy of « Felony, T beg leave to refer to 

— the” confideration of thoſe, who, in or- 
ler to ſupport ſuch a poſition, muſt: i in- 
Vert the order of erimes and puniſhments, 
aun make the conſtitution the. diſpenſer 
of criminal juſtice, agreeable to the ſan- 
guinary ſpirit of the impolitic tyrant, | 
ho puniſhed all crimes with death, be- 
cauſe, ſaid'he;* * the leaf offence los; 
, and 7 pant aui no greater upon the 
Alen crime.” Again, the ſtatute con- 
tains a ſaving of their eſcheats to the 
chief lords.” à The reaſon of introducing 
this elauſe into the ſtatute, will appear 
by conſidering for a moment, the con- 
ſequences of an attainder in high trea; 
ſon. A The party attainted, -forfeits to 
. 2 * uy lands and tenements 'of 
* | * 


„3 


_ Hal ve. ay. "8H. 6. ch. 6. 
Co, Lit. d ee 4185 * 
* C. fo. 240. 2 Hawk. ch. 49. fo. 448, -- 


„ 1 
inheritance, whether fee ſimple or foe 


tail, and all right of entry on lands and 


tenements, which he had at the time of FS 


the offence committed, or at any time 
; afterwards, 10 de for ever veſted in the. 
crown. —The legiſlatpre, in franting the | 
10H. , ſaw, that by making murder 
high treaſon, the offender would thus for- 
feit all bis lands to the crown, and that 
the chief lords would then be deprived. of | 
their eſcheatg. As it wiſhed, therefore, 
that the lords ſhould have their rights, 
it ſaved to them their eſcheats by this 
clauſe, without which they would other- 
wiſe have been excluded. Now, i the 
offence had remained a felony, * the King 
ſhould only have had bis year, day, and 
waſte, and after their" expiration, the 
lands ſhould bave.eſcheated.to. the. lord, 
without the neceſſity of any ſaving clauſe 
to have preſerved them. With reſpec 
% the -pinjon « of * profeſſional men upon. 
| eee * this 


"% 1 Hal. F. ©, 369, ar bags 


: bels in 
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oh or 0 
owe ver, there have not 
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dee 15 
and 4, 9 When, '&mmiſſions bad 1 


have 1 0 F Potty : ed by 
dus, in which che Natute 
2 5 bein Rom 'the hench and 
leaft amp their oblervations Wich a int 
2 e of oe. ſons who h 
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| s impoſſ ble to be copious 
2 ; FA. 
MY ede elzbotate et play | 
thoſs Whoſe rank within 1 i the bar, w 
6Qable fandlion. In the years 7 3 
Yi ee Fon an! We 


E een Bot: 


his commiſſion cc 
ys year 7633, b 


4 death ? The ftatute 16. dn 1 and 
ed it to be ſo, gave the-reafon'of the difference,— 


„ Prayen the Commons, (faith the liv) Serafin e 


there have been inuſual murthers, . of malice” pre” | 
«« penſe, uſed zd had in this land of Ireland} Stelo. 
© trary to he law of Almighty God, without any fear 
or dus puniſument in chat behalf. Therefore the 
© ſtatute dath ena "wilful: murder to br high treaſon. 

© That fin was: grown univerſul in Ireland, aud thene- 
fore the puniſhment muſt de extraordinary; he 
« univerſality of the crime cauſeth the increaling”'of 
© the puniſhment-or the ſeverity: thereof, Ut wetus 


* 


ke 0 Fe 5 55 

rid waſſactes, e ee 

2 convictions under the ftatute, all of 
13 3 


„ admit another quere, How it came to past that 
es malice and murder was univerſal in Ireland more 
than in England ? I conceive theſe two reaſons may 
« be given for it as new. Firft, We have been theſe | 
many years weltering in blood, by the frequent 
4 rebellions in Ireland, that have filenced the laws. 


« Secondly,” There was a main defe&'in their Triſh 


«laws and cuſtoms, viz. Their Brehon law, which 


_ « the Iriſh continued among themlelves, and the de- 


t introdution of the juſt and honourable law of Eng · 


« murdey us hot puniſhed by death, but only by 
« fines, or a pecuniary mul&t, which they called an 


A beigg deputy, told. B. Guine that he was to ſend 
© a ſheriff into Fermanagh, (being lately before made 
« county) the ſheriff ſaid,” MiGuire ſhall be wel- 


© come, but let me know his erick, the price of his 
© head aforchand, that if my people cut it off, I may 
« put. the crick upon the county.— Now for-the- re- 
« formation of theſe grievous abuſes in the land, in 


the tenth year of king Henry the ſeventh, in the 


mme knt. then de- 
II * N: — Gig: FIC MY" IF. 1 be * MPF 929.4 «puty 


4 probs ** 


( 
which (at leaſt thoſe which 1 hase en) 
have been for high treaſon, und che 
court uniformly ande the crime of 


mb in chat light” Upon au obe- 
ET -1 | | l « fon 


«ay fra, there ee 
ble ſtatutes made, wich were” called Poyning's 
« Acts, vie.” The 10 H. 7. ch. 5, for the reviving, 
« confirming, and putting in execution the flatijhes 
*« of Kilkeyny, held before Lionel Juke of Clarence 3 
« by which ſtatutes of Kilkenny, the Brehon Jaw was 
n aboliſhed, and decrged to be no law, but a lewd 
«cuſtom. The ſtat. 10 H. 7. >. 11, by which it 
« wag enacted, « « That if any perſon took any: money, 
« or other amends for the death of his Finſman or 
«« friend, than the law would permit, (meaning the 
«law of England) the ſame ſhall be felony ; by this 
«law the erick was taken awa .— The ſtatute 10 H. 3. 
* ch: 21, h/ which murder i made high treaſon, 1 
e the aQor, provaker, and procurer of it, 800 that | 
« by theſe three "ſtatutes their Brehon Jaw 48d | lewy 
te cuſtoins' were "aboliſhed; thelr erick taken away, 
2 worder declared to de high treaſon. At thys 
ſhe how it came tp paſs, that 'murder js © | 
7 5 nee and” more ſeverely puniſhed in Ire- 


nd than in England?” ' Vide M58. in Tr. 


1K 


Debus; and ao Borlace's Hiſt. kin Reb. 395: 351. ; 
by 59: Nha hl of Foy boron Burr 3 


9 — 4 iy, ae, and of malice foretbought. 
| in el bn the tad Laughlin Murphy, and 
paked ſword which be bad then in his hand, 
OED of which. the {aid 

| vn, and after in 
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the ind{Qoitnt' (Which lk Rid under 

the e ch. ee | 
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„ dies to 
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ty. of the bi ſ of treaſon, I : 
« ler SR PT ; N 
tb de deßgn of the lchillatur, pk rt wis 


« by this mennb, to teſtrilin” perſons of AI desde 
* and conditions, e ye 
« might uce murder, and 2 

4, % ror al | 
« eſt ſubjecl.— Titus it is ele by 40 15 
2 r Za Te 
it eſtate, degree or condition he or they be of, bf ma- 
* be propoſe, n 
WW traitor attainted of 

10 „ e e 
en aal to bis royal Mzefty.— Theft are 
« the words of the ſtarute, and agtetable thereto, 
*« the indiftment charges that the, priſoner did tre- 
« teroully kill and murder the faid Laughlin Mur- 
Meh . hare taken this extradl from u mn. 


Lord 


2 1 
ſon, and ſaid, © | * That the Legiflbare had 
8 by the flatute etacted ge crime of mur- 
_ ger. to be treaſon, and thereby. made the 
4 « offenders ſubjeR to the ſame judgment 
« and puniſhment as traitors guilty of 
© the bin ſpecies of treaſon. 
O vidiits donnie neg Poo lpia eee ef 
lt mn menten cherefote, from the 
cotparſſon made between the enacting 
* Words of the ſtatute under conſideration, 
and thoſe of other ſtatutes which are ac- 
| knowledged to conſtitute the crime of 
treaſon; and by. corfidering the uſage 
which * uniformly prevailed in the ex- 
_erciſe of this particular law, a rule, which 
in the expoſition! of antient ſtatutes, is 
certainly the beſt that can be adopted; 
by obſerving alſo the intention of the le- 
gillature, as collected from the ſlatute 
itſelf; and by contemplating the opinions 
of different profeſſional characters there- 
on, that the Triſh ſtatute of mürder, con- 
"tains, ſufficient expreſs words to create, 


and does enact that offence io be-high 
"treaſon 


6885 N 
uraſon in the Ger, Ne and pro- 
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e e ale e 
ſomewhat fimilar to that which we ure now diſcuffing, 


aroſe, It is reported by Dyer, and was as follows: 


„A Homag had poiſoned her huſband in Devon- 
e ys moſs e 
-firſt year of the reign of Henry the eighth, 

«(by ſtat. 2 H. 8. ch. 9, which enacted, «That 
« witful murder ſubuld be high-rredſon, and that the 


« offender ſhould'be boiley to. dach. 0) By a general | 


« pardon granted in the thirty-ſceond of that ki 
te reign, this offence was pardoned ; now the 
Move artnet ae We tn 
« whether the appeal lay, was the/queſtion,')\Scine 
thought that by the offence being made treaſon, 
« every leſſer offence was drowned, and that! the 
«« offence. of murder, which was before at common 


« law, was merged, and was not puniſhable'as mur- 


4 der,” but 20 treaſon; and that therefore 58 appeal 
„ lay, | But others thought the -contrary, and iht 
« the firſt offence was not taken away by the increaſing 
« of the puniſhment, but ſtill remained. The opi- 
« nion of the court, however, was, that the 
« was not maintainable.” Vid. Dyer, * 
Saccombe's caſe. 
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0 et ens 911 2 c 7 
ceiver bf U murderer, W enhin the 3 
itt of the ſtatute, 4 principal traitor, or 
whether, according 1 to the opinion of ſome, 


| he: romains. only as, he did before the 


mating of the act, in che nature of an 
i6flaty, atid guflt ty of gh only, or | 
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4 mere mi {prifio treaſon, 
1 concealing the. offender 220 e 
him from juſtice. ® Sir. Matthew. Hale 
Terms ur think that the guilt of 4 revely- 
eK dis 1 "etititely upon Ani b "the pech 
wording of the ſtatute Abc . 
treaſon. Thus, ſays he, if an I 
_ parliament enact a new treaſon,” and 
« 5 — the offtider, his counſellors, abet⸗ 
"tors, and aiders therets, ſhall ſujter, as 
7 e this doth not moke receivers 
| KobSomborters; after the fact, guilty of 
een, for expreſſilin facit, ceſfare ſa- 
Seſtum; ; fuch a Clauſe we Ball find in 
« : ſtat. 23 Elis. ch. a, for a new fo- 
| *. | ler; 


* 1 Hal. F. C fo. 235z 6, 7, 614. 


3 
Jony ; 8 Elia. ch. 1, in a caſe of pra · 
„ munire.”- Again, If an offence be 
.</ made-treaſon' in; the offender, his pro- 
e carers; coundellors, abettors, conſen- 
6 ters, (without the words thereurnto) yet 
Wo ſeems to me, for the ſame reaſon it 
< doth- not male the knowing receivers | 
* eeaitors, - unleſs the words receivers or 
« comforters be! alſo. inſerted ; for the 
< former: words import an e pe- 
< ceding or concomitant /-to/the..aQ: of 
cheaſon, but the latter Words receivers 
« and comforters are aſteg the offence, 
„and ſo of dnether natige and this 
difference appears expreſily by the ſta- 
« tute of 13 Elis. cap. 2, Where abettors, 
« procurets 'and.. condſcllon, ar made 
„ gullty of high. treaſon; but receivers 
and comforters, after the fact, aro only 
within the ſtatute of premunire ; the 
like ia 29 Elia. ch. 2, where the com- 
ing of a prieſt, &c.. is treaſon, but his 
< receiver, aider or comforter, is felony ;- 
«4; and 6 Ed. 6. ch. 17, and 1 Elia. 
8 e 


(788 ) : 
b. 5, the aſſenders, thait counſellons, 
% abcttors and progurers, and all and 
t every their aiders and comforters know - 
fing the ſame extend to knowing receiv- 


eis“ And again, 1 If the act be ge- 


e neral,. making a man a traiter for ſuch 
an act, without mentioning in what 
degree his-aiders.or abettors, canmfort- 
ers or receivers. ſhall be, it ems pro- 
hable, that the fereiver, knowing it, 
is thereby virtually made alſo a traitor ; 
this, I ſay, feems. probable, but moſt 
A certainly procurers, conſenters, and 
F aiders to the fact, are thereby traitors, 
_ &'thaugh not ſpecially fo: enacted; this 
Lis agreed in Conyer's caſe, Dy. 296. 
Co. P. C. 16 and 138.“ * Sir Michael 
Foſter, feems alſo to allude to this con- 
ſtruction of theſe feveral ſtatutes, thus 
expaunded by Hale, when ſpeaking of 
accomplices in high treaſon, he ſays, 
"ROAR "oy: Inflance OI aid 
h wor 


1 
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„ Foſter 341. 
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* os. prote gion, which i in the caſe of ſe- 
« lony, will render a man an aceeſſary 
« before or after the fact, in the caſe of 
t high treaſon, whether it be treaſon at 
* common law or by ſtatute, will make 
« him a principal in treaſon, unleſs the 
« caſe be otherwiſe provided for by the 
« ſtatute creating the offence, or where the 
* ſpectral fpenning of the 44 Jeadeth to a 
© different cunſtruction. This conſtruc- 
tion upon thoſe ſtatutes which create trea- 
ſon or felony, and are ſilent as to re- 
_ ceivers,: ſeems to have been borrowed by 
Sir Matthew Hale from * Staunford, who 
treating in bis pleas of the crown, of 
principal and acceſlary, ſays,* That it was 
N the opinion of ſome, that although ac- 
6c ceſſaries before the fact, were within 
« the meaning of a ſtatute creating a fe- 
« lony, where they were not ſpecially 
© named, yet acceſſaries after the fact, 
« were not, unleſs particularly deſcribed 


«in * and aſſigns as E 
G 2 


— $thun, P. C. Libs . fo, 40 letter c. 


> tet - 
That if a man be acquitted "as' prin-- N 
4 cp be is, of courſe, acquitted as ac- 
« ceſfary before, but not as acceflary af- 
40 ter; "and" alſo, becauſe it cannot be 
* aid that the legillature intended that 
« zcceffaries'' after” ſhould! be | included, 
. „ when. * has dt E pebialg. named them.“ 


' 


But at this * i Wen the wi dpi? E 
| 55 * that hes a ſtatute makes an of- 
fence tteaſon or felony, it involves the 
receiver of the oſſender in the ſame guilt 
with himſelf, in the ſame manner 28 in 
treũſon ot felony at common law, ' unleſs 
lere le un expreſs provifont to the contrary. 
2 cafe of 'B We 215285 * 8 
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| there cited. H. 7. 10. pl. 2. Staun. 3: 2 
fo. 40, letter ch. 44. 
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ben, mas indited quod geben, recep | 
&c. Fairfax, teien iplum divers ee 


Angliz vocat ſhillings, de falſo metallo fabricaſſe ; he 
was found guilty, but the judges did not proceed to 
judgment * > hon mt tr gu for it was 
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ſeems not to be. warranted upon the 
ground of ſolid reaſoning ; for if it be on - 
ly miſpriſion of treaſon to receive and 
harbour a traitor, then ſhould the re- | 
ceiver of a traitor ſuffer a leſs ® puniſh- 
ment than he who received a felon; a 
doctrine which would lead to the moſt 
manifeſt abſurdities, and if allowed, would 
eſtabliſh the greateſt injuſtice. It would 
ſeem certainly the moſt reaſonable and 


legal opinion, that nothing ſhort of an 
N proviſion, ſhould prevent 1 
. 
ae Dead 


a. b. Lord Coke, in obſerving upon this caſe of Con- 
yers, ſays, © When it is faid that the offence in 


« Conyer's caſe was but miſprifion of treaſon, that 


« cannot bez becauſe there was a conſent, and not a 
« concealment only ; otherwiſe high treaſon being 
s the higheſt offence, ſhould have more favour than 
« felony; for the receiver and comforter, in caſe of 
« felony, is puniſhed by death, and ſo is not he that 

nnn Wonka.” 3 Inſt. 138. 


* The puniſhment of miſprifion of treaſon, is los 
of the profits of lands during life, forfeiture of goods, 
N eee 1 C. for 374. 
4 Black. 120. | 


( 162 
confirution of ? a 1. "which 5 wont f 
confiftent with the true princi iples of law, 
and conformable to thoſe rules by which 
ſtatutes are uſually expounded. it! is con- 
felled, that when a ſtatute creates a new 
# treaſon or felony, that thoſe, offences 
derive under the ſtatute by neceſſary im- 
_ plication, all thoſe incidents which the 
fame offences at common law are uſually 
acknowledged to poſiefs. Now to a, 
treaſon or felony at. common law, it is an 
inſeparable incident, that thoſe who pro- 
cute thoſe offences to be committed, who 
aſſiſt in the commiſſion of them, or who 
comfort.or aſſiſt the - offender, are alike 
principals with himſelf; and yet it is denied 
that the receiver of an offender in treaſon 
or felony, created by ſtatute, is guilty of 
either. treaſon or felony, unleſs made fo 
by ſpecial words expreſſed in the ſtatute. 


for that purpoſe. — But where it * 


er 16087 


* 2 Hawke, P. . 29, e. | fot. 14, fo. 23h» * | 
p. e. 704. 2 Hawk 311. 1 Hawk. ch. 40 4 
Salk. 542, 3. 3 Inſt. 61, 62, 2, . 


. 

well aſked, is the neteſſity of expteſſing 
that, which is ſupplied by neceſſary im- 
plication ? In thoſe inſtances in which 
it has been done, it ſeems rather to have 
been introduced ex abundanti cautela, 
than ex neceſſitate rei. In all thoſe caſes. 
in which the legiſiatute has thought 
proper to make ' the crime of 4 receiver 
leſs than that of the principal offender, it 
has found it expedient” to introduce a 
ſpecial clauſe for thut purpoſe , in 13 
Elz. ch. 2. 27 Blis. ch. . 5 and 6 Ed: 


6. ch. 11, and ſome others; and Whny? 
Not 


without ſuch cauſe the re-. 
ceiver would not be puniſhable at all, 
(for that would be abſurd) but "becauſe 
without ſueh a clauſe, the rooeiver would 
be puniſhable in the ſame manner as the 
principal offendet, whieh the legiſlature 
thought too ſevere, and therefore pro- 
vided againſt by expreſs w Words The 
W of authorities is entirely N 
He * 91 N 
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(6 ) 
theidiftinGiage.of: Sir Maitbew Hale, and 
the; reaſoning upon the point, is deci» 
ſively in fayour of that doctrine, which 
dieſtroys the difference between thaſe of- 
fences, as exiſting at common law, and 
created by ſt and gives to them the 
ſame incidental qualities, as to the of- 
fenders; their guilt, and their puniſhment, 


The ground upon which the arguments 
of thoſe ho contend for the diſtinctions 


laid down by Sir Matthew Hale, are 

ſupported, + will be beſt conceived by 
| conſidering them in the following point 
of view: When a ſtatute makes an of- 

fence treaſon, which was before the mak - 
ing of the ſtatute but a felony at common 
law, and does nat mention in what de- 
gree receivers ſhall be guilty, it eithet 
makes the receiver of the oſſender, im- 
pliedly guilty of treaſon, or it leaves him 
as he was before, guilty of felony, as at 
| acceſſary after the fact, forthe guilt of the 
receiver, as it depends upon the degree 


not 
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not becotne; leſe, in proportion as the 
_ guilt- of the porſpon received becomes 
greater, I mean without expreſs words 
in a ſtatute for that purpoſe. Now, at 
common law, no man could be guilty of 
felony, merely in receiving a traitor, and 
an indictment, *‘ quod ſciens eum pro- 
ditionem ptædictam perpetraſſe ſelonice 
hoſpitatus fuit, &c.” was adjudged bad, 
becauſe: it was as for an acceſſorial of- 
fence, which could not be, as in treaſon 
all are principals Thereſore, the re- 
oeiver muſt be guilty of trea ſon; created 
impliedly by the ſtatute.— Again, when 
a ſtatute enads a treaſon generally with- 
out expreſſing receivers, it either makes 
them guilty, as traitors, or they become 
thereby guilty of miſpriſion of treaſon on- 
ly; Now every act, which in the cafe 
of felony will render a man an acceflary, 
— the: mme a 
e k 2 10 W 
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e 
prine ipal; but a reciver, in the caſe of 
ſolony, is an acceſlary;! therefore in the 
caſe above; the receiver is a principal 


traitor . Theſe obſervutions are ſtrength- 
ened by the expreſs. words of Serjeant 
There ſeems to have been formerly 
« fore opinions, that the receivers of a 
«felon: by ſtatute, ſhall not be adjudged 
© xcceſlavies-to the felony- after the faR, 
«a felon. at common law; becauſe ſuch 
« perſons' can i no propriety of ſpeech, 
bo ſaid to have done the thing prohi- 
* dited, as the procurers of it may be 
e ſaic to have done : But this ſeems to 
4 have been more ſtrongly holden in re- 
e ſpect of thoſe ſlatutes which exproſuly 
provide that accrſſaries before, to the 
«. offence prohibited, ſhall be puniſhed as 
* felons; &c. but ' ſay nothing of acceſ- 
<«:ceflaries after ; from which words it 
9 eee 


® Hawk. P. C. yol. 25 ch. 295 ſect. 14, fo. 314. 


——_ 

11 1 de argued, that they muſt be either 

e jhtended' to exclude acceiſaries after 
the fact, or have no manner of eat. 
« Yet; I take it to be ſettled at this days 
« that in theſe and all 'other'caſes, where 
« aftatote makes any offetice treafots or 
« felony; it involves the receiver of the 
« offender / im the ſame gut with him-' 
« felf,/ in the ſame manner as in treaſon 
cor felony at common law, ung, "ther? 
«© be- an 'expreſs provi um 10 the contrary. 
For ſince it is agreed; that ſuch new 
e treaſon or. felony ſhall have the fame 
“ conſtruction with”a treaſon or felony” 


cat common law, to all intents and pur- 


“ poſes, why ſhould it not alſo have the 
<« ſame, in relation to thoſe who ate to be 
c eſteemed principals: and 'acceſſaries in 
* it? And as to the objection, that the 
receivers of the offender cannot theteby 
po ſo properly ſaid to have done the 

« offence, as the, acceflaries before, it 
(hy be anſwered, That they may be 


"RH: enough ſaid to be partakers im 
* the 
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the e the offender ; and what 


W etime ſucha partaking ſhall be adjudg- 
d .ſed to amount to, is moſt reaſonably do- 
S termined by the rules of law in other 
FPtaſes of like nature. And as to the 

L objeQtion, That a ſtatute by expreſſing 
& acceflaries before, muſt be intended to 


„ exclude acceflaries after, or to have no 


manner of effect, it may be anſwered, 
bat nothing is more common than for 
« ſtatutes to expreſs thoſe things which 


4 the law would have implied; in which 


_ <-cafes-it- ſeems a very reaſonable con- 
„ * firuMon,:; That expreſſio eorum 8 


. weite infunt nibil 2 ee 
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„Thus lots it Wa that upon the 
oonſtruction of the 10 H. 5. ch. at, The 
receivers of a murderer are guilty of high 
treaſon; and that, by a kind of neceſſary 
implication, inſeparably connected with 
the ſtatute, which gives to the offence it 
creates, all thoſe natural incidents, which 
Pad it been for the ſame offence at com- 
n ö mon 
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which has always pre vniled in caſes.of | 
high trea ſon, by which all che Participes 
Criminis, are in law eſteemed principals, 
and adjudged to be equally guilty, —+ In 
the higheſt and loweſt offences, vis. ten- 
ſon and treſpaſs, there are no acceſſatie ; 
but the law, although in theſe oſſences it 
has placed all accomplices upon the ſame 
footing, has made this ' diſpoſition; upon 
reaſons widely different, yet critically 
juſt . ¶ In treaſon all are principals, upon 
account of the heinouſneſs of the crime, 


„ 
Treaſon 19. Co. Lit. 57. b. 2 Inft. 183. 3 Inſt. ch. 
2. fo. 20, 41. ch. 64. fo. 138. 12 Co. 81. 82. Hales 
Sum. 216. H. P. C. 613. P ns 
310, 311. u 
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©/praptor odium delicti : it being the 
higheſt offence which the laws recognize, 
it was thought expedient to provide againſt 
it, not only by the ſevereſt puniſhments, 

but by alſo withdrawing from the oſſen- 

leſa enormous, the law humanely and 
with great wiſdom extends to him, aptly 
— ſuited to the relative: complexion of his 
guilt ; whereas in treſpaſs, which is the 
loweſt ſpecirs. of offence, . the law which 
Fd minimis non curat,” and which for 
theſe petty. miſdemeanors, . impoſes a pu- 
 Diſhanent equitably rated, will not de- 
ſcend to diſtinguiſh their different ſhades 


of guilt, or to diſeriminata between 9 
_ lenders, in caſes. where the higheſt pu- 


niſhment they can by law receive, is not 


00 Seat, bor even their rolaties delin- 
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”" Allhensk this dotiing hes eos, -85- 
verſally admitted in the latitude above 
, Fr it Hoth boom. . | 

N A vpon 


upon the trial o be aſſandeta, the rule 
ſhould be undarſtood with thoſe limitations 
which ſound fenſe and common equity 
requite, i Fon ags a laat nod judge, 
© Caſes ha vn frequently happened, where 
3 We of W- 
** ſceution may be-confidered as a prin- 
« gipalin; treaſon. and) yet during the 
intermediate ſteps towards his convic- 
© tion, he ought, from a principle of na- 
* tural; juſtice, to bo conſidered merely 
7 in iſie nature off, an aoceilary before 
of this authority, and alſo of Sir Mat- 
thew Hale, who was quoted to the ſame 
point f it was contended an behalf of 
George Robert Fitzgerald, Eſq; in the 
oourſe of the proceedings: lately bad in 
the caunty of Mayo, That he would, 
in caſo of felony, have been but an ac- 
"Oi ſhe * that . 


wap. 


* Foſter 341. er ſeq} Hal F. C.613. 1 {Ante 
fo. 109. "L159 ? 51 2 3 Bi * bg 


Fraer. 3 


o Nr. Fitzgerald, uf it 


6) 
u bereondilerediiiharfore in the“ matüe 


of ſuch; and that acœrding to the doc- 
L trine eſtabliſhed in thoſe caſts, the prin- 
L cipal offender ſhould'be conyidted be- 

< fore he was put upon his trial This 


objection was over ruled by the court, 
and Mr. Fitzgerald was accordingly tried 


before any of the'priricipals! dere con- 


vidded. a8 7 vor D eee 
are bang mein Geno t Way 


I. call Sill extethovr to Gbvilte the 
objection; and fecondly,” conſider the caſe 
appears under 
its citcutiftatices;” 109k 7% 
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There can be no doubt but the rule 


as laid down by Sir Michael Foſter and 
Sip Matthew Hale, ſhould in all trials for 
treaſon,” (where chender wean: if it 
were a Mibay, be guilty as acceſſuty after 
the fact merely,“ as by receiving and aid- 
ing a Ms &c.) be admitted in its full- 

eſt 
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eſt extent: The offender in that cuſb is 
zuilty of tieaſon by an 48 ex 20% fade, 
ij. e. by ſors act done relatively to ſüme- 
thing pre- exiſting, which is in itfelf bigh 
treaſon. This one whio feſbtibs a trai= 
tor is guilty of treaſon; why Becauſt 


who receives a ttaitor is guilly of tieafon' 
why ? Becauſe the perſon he teceived'is 
a traltot; his guilt is literally derrvurice, 
it depends uþoti the ghilt of kim whom he 
has received or reſcued ; if the perſon te- 
ceived be convicted of feltiny, the receiv- 
er is only guilty as acceſſary after the fat 
to a felony,” for the guift of ati acoeſſury 
can never riſe highet than that of the 
principal; his pul being then 2 602 
dant upon that of another perſon, tis 
n 
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+ As, the guilt of the receiver follows that af he 


N 


the perſbn he reſcued isa traitot'; ſo ons 


neee. | 
— bail. ., „ Perſun 


ſon, tis neceſſary thut the perſon received he a tra- 


n 


perfon be firſt proved to be guilty, this 
can only be by his being conyicted; ſo that 
the, trial of the principal antecedently, 
is necedary to the conviction of the ac 
ceſſary after. the fact, Thes far ſound 
ſenſe, equitable diferetion, and I might 
add, the purpoſes of guſtite requirty. That 
in, all caſes of high. treaſon it is eſſential, 
that. the, prigcipal.in_the firſt. dagree be 
convict, before he who * 


put upon bingnel. Td — 
juſtice require. it, fot ſuppoſe che regeiv- 
or of a traitor brought to trial before the 
principal! in the n nn 
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tor: 4 A 
A AA Ne mabuld upon the trial of the re- 
ceiver; B adiiitted os evidence of the partys being 
a-\tfaitor; becauſe the jury cannot find collaterally, 
that the party was a » (that fact being matter of 
fubſtance in the „ they mot 6 in the 
caſe of a procurer. The precedent conviction of the 
priddipdifi the Ern Wetzrec, is cherefore dbviolſly he- 
| P "Vil po. 
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he muſt neceſſarily bs acquitted 3 for his 
conviQtion would be contrary to the ſpirtt 
of the act of patliametit, which feverſed 
Mrs. Liſles' attainder: For that the 
* was'by am irregular and undue preſe- 
« cutien, indi tod for entertaining and 
r Hicks, à falſe traitor, 
* kriowing him to be ſuch, ug the 
ſaui ul. was not of the Hime of the triul, 
„ attainted or CERN N ate, 
N, He 1 a 
rn FOTO 
the ſume tieceMity that the ptideifal who 
committed the treaſon be firſt convicted, 
before he who procured that treaſon to 
be committed, be put upon bis trial ? Or 
in other words, * Wherhet upon the trial 
of him who is guilty vas, "mg 4 parte 
ante, and upon the trial of him who is 
guilty of treaſon by an act e po fatto, 


there is the ſame neceſſity, That he who 
ichen H 2 com- 


t. Tul. v 4. p. c. Aa 
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An inveſtigating this point, I ſhall con- 


me nature of acceſſarles, who by con- 
ſtruction of law, ba ve been changed into 
—— and caquize what alterations 
their relative ſituations ha ve ſuſtained, as 

incident to this change, from acceſſary to 
Principal r And, Secondly, I ſhall com- 
thoſe, who are guilty, of that time: ex, 99/ 
;endeavour to point, out ſuch 
marked. diſtinRions between them, as 
oy fix excluſively, the application of 
he rule contended for, to thoſe caſes on- 
hy which the offenders would in fe- 

lony, be conſidered. rein a 

fact merely. Or Y 


- -® Staun, P. C. lib. 1. $0, 43, aer e 
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ſider Firſt, the procuters of treaſon as; in 
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afſifing at u felony, were: e 
as mere acręſſarier at the far. The caſe 
in the year books, the 40 Edw. 3, fo. 42, 
pl. 2a, is deciſive to ſhew, that at that 
period, he conſtrndion above alladed 
to exiſted. As they were conſidered; but 
as mere acceſſaries, they could not be put 
to anſwer until the principal was attaint- 
ed, and the practice was to admit them 
to bail, and have them brought in when 
the principal was attainted, as appears by 
the following caſe: One William de C. 
Was appealed, for that he was aiding, 
preſent, and commanding one T. who 
« on à certain day killed one W. de K. 
the huſband of the plaintiff; and be- 
cauſe that the principal was not attaint, 
by exigent or otherwiſe, the defendant 
* was det to mainprize. .' And afterwards 
2 - gn was attainted 5 —_ 

1 +702 3 Land 


et. B. be. id. 3. Ed. 11, 13. "er 2 
ſect. 11, fo. 139. 2. ch. at, ſet. 8, 10. fo. 142. a. b. 
Plow. Com. 97 et ſeq. 2 Hawk. ch. 29. * 
317, Foſter 347, 348. 
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Kut tür worde W. vas put to anhtr, 
and was artaigned and plgaded not 
 *dtchfatiur, Gr.“ 40 Edw. g. 42. pl. 22, 
ia de reign. of -Henry the fourth; te 
from this diſtinction, e 
bas - preſent, niding and aiif 
| Golemnly eſtabliſhed by the judges -who 
 ptefided/in the commiſſion held at Sa. 
lop, anno 1, Queen Mary, When it 
was ruled, that perſons aiding and preſent 
at the fact, who were but acccilaries be- 
fore; might, being principals,” be tried 
before the perſons” who had given the 
troke, or committed the fact at which 
_ Knce oontinued, being a neceſſary inci- 
dent to the ganſteytion, © that perſons 
+ preſent aiding and aſſiſting are princi- 
e pals.“ It ſeems to follow therefore, 
. that by a neceſſary ' conſtruction of law, 


it Is incident ta the ſituation. of s. _ 


| Amy) 1 
 cipal offender, to be wied diftindly" or 


conjointly, with other principal offen- 
ders, as the caſt may happen, his guilt 
being complete and ſubſtantive of itſelf, 
and not depending that of another 
perſon.—The foree of this poſition will 
appear more , by conſidering | a 
few of thoſe caſes; Ts which acceſſaries 
at the fact, after the conſtruction above 
alluded to prevailed, have been conſider- 
od as Me principals,” and treated as 
SubRantive offenders. —In "Plowden, fo. 
97, the firſt year of Queen Mary, the eaſe 
was, Divers perſons of the county 'of 
Montgomery, were indicted for killing 
© Oliver ap David ap Hoell Vaughan, at 
Bereu, in the faid county of Montgo- 
6 mery, of malice prepenſe, viz. ſome 
© for giving the wounds whereof he died, 
« and Griffith ap David, ap John, and 
others, for that they were preſent, aid- 
« ing, conforting, and abetting the others 
« to commit the ſaid murder. And t 
4 who gave the wounds to the ſaid Oliver, 


H4 Lund 
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Fand Griffith ap David, ap John, and the 
*,reſt,; weis brought ta the bar. And 
© whether they ſnould be arraigned or no, 
was a doubt, and was moved to the 

« other juſtices by Bromley; for he ſaid 
_ © to them, ff that although they who were 

< preſent and abetting, were pripgipals 

as well as they who ſtruck the man and 

killed him, yet they are principals in 
6; the ſecond degree, viz. in teſpect that 
«the. others who ſtruck. the ſaid Oliver 
« and; killed him, are principals in the 
ke firſt degree, » i reaſon of the act of kil- 
+6 ling him, and theſe qthery, who abet- 
6 ted them and were preſent, are alſo 

« principals, but that in the ſecond de- 
« gree only, and in. reſet of the firſt 
tract; for if the others did not kill the 
wan, then if the ſaid Griffith. and the 
* reſt, who were preſent and abettors, 
« ſhould be now. arraigned, and it ſhould 
6 happen that they ſhould be found guil- 
| * 10 * after wards the others, 1 who arc 

. « indicd 


- 
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60 indicted for giving the ſtroke and killing 
* the ſaid, Oliver, ſhould be taken and 


« arraigned, and it ſhould happen that 
* they were acquitted. as it might be, 
* then I would know your, opinions 
« what ſhould be done The court af- 
ter taking two days to conſider, reſolved 
that they might proceed with the priſon- 
ers at the bar, without any inconvenience 
ariſing from it, © Far as well thoſe who 
« gave the ſtroke as thoſe. who aſſiſted, 
* are pripcipa]s in the ſame degree. And 
„if (ſaid they) we ſhould arraign the 
* priſoners now at the bar, and the jurors 
ſhould give a ſpecial verdigt, via. that 
* Qliver was ſtruck and killed by another 

* perſon, named in the indictment, and 
not by. thoſe that are expreſſed in the 
e indictment to have given the wounds, 
and ſhould alſo find, that all the others” 
named in the indiftment were preſent, 
abetting and comforting him, wh 
they N Til gave the ſtroke, to do 
n not this vepdict be 


< good? 


* 


good“ Yes, certsinly; and the priſoners 
now at the bar ſhould upon this. verdict 
„de adjudged to be hanged, for the jury 
© hath agreed in that which the Jaw ſaith 
16 the effect of the india ment ; that is, 
«they have found them all principals, 
&and as the law faith, in one Lie de- 
4 grer; and ſv the varianee in the Cir- 
« enmftanceof the indictment is not ma- 
«terial. And if it ſhould happen that ; 
2 they, who by the indictment are found 
to give the wounds, ſhould die before 
* they are atraigned, it is clear enough 
that Griffith and the others now at the 
% bar ſhould be arraigned, which is a 
proof that they who are now at the bar, 
«are accounted in law as much princi- 
pal as the others, and in the ſame de- 
| * gree and not in a ſecond degree, for if 
2 jt was in the ſecond degree, then would 
"8 it be hard to arraign them; when he'in 
the firſt degree could not be arraigned, 
«Hut is diſcharged by death. For which 
| 7 it ſeemed to them that the 
« priſoners | 
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priſoners now preſent might be * 
„ raigned ; and therefore they wert ür 
« raighed, and pleaded not guilty," Ih 
1 Hale 437: the caſe is, H there be ah 
* jndictment of murder or manſlaughter 
« apainft'A:; that A. frlonice, &. per- 
« euſſit B. whereof he died, and hat C. 
"and D. were preſent, aiding, abetting 
and aſſiſting to A. ad feloniam, et mur- 
drum, &c. modo et forma pedicta 
fatiend, and A, appears not, but B. and . 
C. appear, they mall wr arraigned and L 
« receive their judgment, if convid,, tho 
« A. neither appe Hor be outlawed.— 
From thefe © caſes it appears, that an 
acceffary When made a principal, be- 
comes by confituQtion of law, a complete, 
ſubſtantive, * independant offender, and 
as ſuch muy be tried and convidted, 
though the accomplices with wham f 
may have. aQed, ſhould neither appear 
nor be attainted. It alſo appears, that in 
the crime of murder, thoſe who were orl- 
ad acceſſaries, and by * 
* 
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| ——_— tiigls, denied. thoſe advan- 
tages which before, in their ſituation of 
accefaries, they muſt indiſputably have 
poſſeſſed. If then a ſtatute makes cer- 
tain her perſons, who at common law 
were \acceſlaries, principals in the very 
ſame crime, Why then ſhall not it (ſee- 
ing that it gives to thoſe. principals all 
the incidents which they ſhould have at 
| common law,) depri ve them of their ac- 
cellorial privileges, and. place. them on 
the ſame footing preciſely. with. thoſe 
'who'by conſtruttion of law, ate eſteemed 
as principals? I confeſs, I can; ſee why 
it ſhopld not. —Again i in part, py „all 
thoſe arguments which, are adduced in 
| favour of the doctrine, « that in treaſon he 
who. committed the faQ ſhould. be tried 
.conviaed. before him who procured 
4 at fact to be committed, apply equally to 
fupport the objeQion, that in murder he 
who gave the ſtroke ſhould. be convicted, 
 befare that he who was N W 
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be tried ; for there is ptediſely the ſams | 
ground ito ſay, that unleſs A. be con. 


ed of giving the frohe it does not ap- 
pear that B. aſſiſted im to commit the 
mutder, as to ſay, that unleſo C be firſt 
convicted of committing the treaſon, it 
does nat appear that D. procured him to 
commit tvaſon. Whereas by cbt; 
ing, that in caſes where all are principals 
in the ſame degree, the act of one is the 
act of all, and that in tion of 
law. "they may all be fuld u habe v fue 
the act, it is obvious, that as each per: 
ſon has himſelf committed 1 
act, he may fot that ac be, of coutle, if. 
tinctiy tried. It ſeems to follow) there- 
tore,” riecefatily; by parity” of teaſon, | 
That if, in caſes of treaſon; thoſe who 
are in the eye of tealbri} merely in the ns- 
ee ee ns 
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Gun aldh agg dnss offeruitre, int be 
tried iadependentiy of any of their ge- 
iplices..+I have already urged fone 
reaſons why. be who becomes & traitor by 
aua ex peſt fats, ſhould in the ibter- 
_ mediate ſiape towards hie convittion be 
excepted; gut af the, general rule above 
laid down, and be conſidered, rather n 
the neturs of an acceſſaty after the: fack. 
I ſhall now endeavour to ſhew, that in the 
proſecution of offenders, a purte ante in 
treaſan, (i.e, of thoſe perſons who in-fe- 
lany would be bat - acreflaries te/ars. thi 
faQ,)_.the ſame equitable xule ought net 
tobe obſerved, and that ia the caſts, of 

ſuch perſons, thete does nat exiſt any 
principle, which ought to direct the diſ- 
enetion of the Hourt to apply the rule in 
their ſapur ; I ſhall. alſo as I procrod, 
point out thoſe diſtin tions between their 
caſes aud thoſe of offenders by ſome ad 
en facto, which will confirm the rea- 
ſon of the exception above laid down, 
and juſtiſy the application of the rule, = 


2 
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* And. Firſt, a perſon 

; who. procates 
crenfon tp be commitzod i i law 3 
ſidered. a having himſelf committed that 


treaſon > that fac endugh 


moved. from. him, and was done by his 


procuring , and | ſpecial, commandment. 


＋ Thus one who 10 eonſenting 
making of falſe money, in pt a 


| money; himſelf, becauſe: he is 
criminis before the fad done: So if hh 


EET counterfeit. the ggtuat 
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law, is pre ſumed to have made that falſe 


4 


Gin; 


foal; he himfelf, in law, coantetiths"t 
Upon this ſpecial Wan it is, ® That if 
4 ſtatute ordains, that thols who aft 
guilty of the thiby prohibited by it, mall 
be adjudged traitors, it by neceſſury im- 
plication, makes all the - ptocurers and 
 abettoty of it pricicipals, upon the fame 
circumſtances which will make them ſich 
in treaſon at common law; Beruiſe 
fal pron; may properly ze ſaid to' hive 
done the-thing in ſuch a manner cauſed by 
_ them, and conſequently to come within 
the very words of the ſtatute. <4 As 
for: receivers, they are only guilty as they 
Secondly, partake of the guilt of the offender; their 
ctjminality- is aſcertained by thoſe rules 

of law which obtain in like caſes,” in all 
which the guilt of the petfon received; is 

the ſtandard by which that of the re- 
OR. who. » no farther A 
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7 16 Co; 82: t Hal. P. C. 236. + Hawk: 29. 
ſeft. 14. fo. 314. | 


thereby. ſents to the e! "gi, | 


| the-procurer of a treaſon-may be i 


a receiver, the ;ndjAment muſt be te 


if he be indicted by a ſeveral indictment, 
he ſhall not be tried till the principal be 
convicted; and if he be indicted ſpecial- 


| ly of-the receipt, in the ſame indiAment 


with the principal offender, yet the jury 
F 


115 e 
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cial of the receipt, for the receiver. „ 
not be charged generally ub the fact; A 


, 
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„ 
priuefpal offender; ; and if they find m 
guilty; chen to enquire of the receipt, and 

if che pelncipal be not guilty, then to ac. 

quit both. Again, let us Tee now far the 

ſeveral: rounds, - upom vrbich it ig con- 

tendetl, t Yhar the perſom who committed e 
eib, Hon lr be tried before the prifoner,” 
ate fyfficient t6 ſupport that doErine ? 
And feft, it is füid, that unleſs it is be- 
fore hand proved, that a'treaſon has been 
thmiitted; (which cat only be, it ib in- 
fiſted on, by the eon victiot of the perſon 
who committed it) there is no colour for 
potein g 4 poœurer on his trint,| for” ©2017 
co ur that any treaſon was procured, 
herr it does not appear that a treafon- 
able act has been done. —If, as is before 
obſerved,” the procuring treaſon to be 
committed, and the commiſſion of trea- 
bon, de in law che ſame set, che objec- 

tion, I conceive, is completely anſwered. 
But 1 do not wiſh to reſt merely upon 
this ground. The objection will be ful- 


ty obviated by confidering, What ie the 
& by ſubſtance 


(4) - | 
ſubſtance of that indidment, by which a 
perſon is charged with having procured 
another to commit treaſon lt is fun- 
ply, Whether he did procure a treaſon. to 
be committed? It is not whether. he pro- 
cured A. B. or C. or any particular perſon, 
to commit. treaſon,” but merely, was a 
treaſonable act done by his ptocutement ? | 
Who the perſon was that committed the 
treaſon, is no ſubflantial part of the! in- 
. which. jy e 1 
there is a variance as to that, between 
the verdict and the indictment, it mat- 
ters not, provided the ſubſtance of the 
indictment is rightly. found by the jury. 
This obſervation will be more fully illuſ- 
trated, by conſidering thoſe caſes which 
beat a ſtrict analogy to the doQrine now 
advanced, via. „That when the ſub- 
nee 4 W 1 e 


» * T | 
„ Plowd. Com. ho. 101. 3 12 
caſe. 9 Co. 112. a. 'Marys's caſe. Hale's Sum. 265. 
2 Hawk. ch. 46. ſeQ 37. 437+ * * 
439, 440 
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"Rs (n Bi 
„fuers of the fact, and the manner of 
the face ute pat in iſſue together; 
«if the jury nud the fubſtanee an@ not 
mall be given 
« for the fübſtante“ 41A. B. and C. 
gute ied for killing I. S ad that A. 
s ftrüek hit; and" that the ofhers were 
© preſet, procuring and abertivg A. &c. 
«and "tHat bporr the & idence it appears, 
that B. ſtruck, and that A. and C. were 
« preferit, &. in tis eaſe the indictment 
is Hot purfued in the” Eireumidtice, 
and yet its fofficeit to maintainthe 
< fidiment; forthe evidence agtecs With 
the eeer Of the inchermertt, ant fo the 
Twurfanct fromthe eiteutnftatics of the 
indictment % not mater, I/ he Par- 
n Apen pune. ＋ in an 
indiment 
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e inditment againſt A. ſor the murder of 
John Cooper, and alfo againſt B. G. D 
* and E. as perſons preſent, affiſting, 
* aiding and abetting A. therein ; R. be- 

ing arraigned upon this indictment, 
pleaded not guilty; and npon evidence 
it appeared, that the perſon ſlain w 's 
* conſtable, and in the executiom of his 
< office with divers other oomſtublen in 
May Fair. Fhat N. the prifbher;,vfirſt 
dreur his ſword, and with divers others, 
< to the number of ſorty perſdus, ſull up- 
Lon the canſtables ; that thisafftay'con- 
* tinued an hour after,” till in the end 
one of the oonſtables, via. the ſaid Joh 
N Cooper, was flain; but by whoſe hand 17 
did not appear : It alſo appeared, that A. 
« had been tried vn thut in e , ind ac- 
* quitted. And by Holt, C. J. Though 
the indictment be agaĩinſt the priſoner = 
for aiding; aſſiſting and abetting M 

ut acquitted," yet the indictmegt und 
trial of this priſoner is well enough, for 
* who actually did the murder is not ma- 
* 13 | 2 "terial; 


e | 
terial the matter is, that a murder way 
committed; and the other is but à Fir- 
* cumfſtance;” and all are principal in 
vg; therefore. if 2" murder be proued, 
tuitis well enough. 80 in the caſt? of 

9 Bariſon v. Oficy; an apprat of murdet 
| © was tried againſt three perſons, and the 
 #-count+/ was, that (Offley did aſſault 
the huſband of the appellant, and 
_ # wounded bim in H. of which wound 
he did languiſh and die in O. and that 
« Lrppon aud Martin were aſſiſting. The 
jury ſound a ſpcoial verdict, in Which 
the ſuct appeared: to be, that Loppon 
5 gave the wound, and that Martin and 
* err alliſtins. et Nokia in 
Knitted. Ma 1 oor tri ating 
The exception. to this- a, 
that the count abd-the matter therein 
<4 alledged, muſt be certain; and ſo-like- 
« wiſe-+muſt/ the verdiQ, otherwiſe no 
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* whom the. appellant has declared, it is 
*direQly, againſt her own ſhe wing 
ſaying, Tbat it was pf no forge, A, 
chat the ſame ohjection may be made 
o an ãndictment, where jinan,indict = 
ment, if one gives the ſtroke and an, 
ther is abetting, they are hoth.-prin4 
—6ipally and equally guilty; and. an in: 
© dictment ought. to be as certaitt:- u n 
oount in an appeal.” At ſcems, there- 
fore evident, that as in an indiäment 
. *gainſt, B. far aiding and aſſiſting A. to 
commit a murder, it is not effential:; to 
the oonviction of B, that A, ſhould ha ve 
ther in an indictment againſt C. ſor pn 
_ ering D. to commit treaſon, is it eflen. - 
tial to the conviction of C. that De be 
dig ment in thoſe caſes being, Did B. aſ. 


„ 
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In i u osser 7, Als dd C:lpropure 1 
: treuſon to be bb inte ? nen 
©! 1815 Meta. 2k ine 1299” 203 Da | 
ee 0. . at — Por, 
Firſt, the very fubſtandeè of ths indie 
ment againſt a receiver, is, that the per- 
ſon” received Was 'a tfaitor: - Secondly, 
The finding By «ety rafael, "that 
he Was a traſtor, does hôt make him 46, 
it des Bot ambunt to 4 CU 
Thirdly, As every perfon is besbre bn 
viQion reſumed: innotent; and can be 
at "wort," but confidered as © fufpected 
perſon, i the perſon received be not f rſt 
oonbicteck, he is only in the nature of a 
ſuſpecled perſon; and I'kriow 6f neo law 
by which a perſon who receives 'anothet = 
fuſpe etl only of treaſon; is thereby. ren 
dere himſelf guflty of treaſon. Fourthly, 
Beſides v 4 receiver cannot be charged 


. 12 Co. 82. 1 Hal. P. C. 214, 238. 


| 0 237 5 | 
not be conlidexed — inte; 
ſame degree with thoſe who have hid = 
guilt oomſiſi in /forae aid afforded tothe = 
Peron who did che att, whereas that of | 
the procurer, conſiſts in his having done 
ſoniething relative to th 4 ſelf, vin 
his haying procuced ih- But it is fai 
that if the procuver of a treaſon fun 
— ae Serena” 
the treaſon. be: convitted, it might haps 
pen that ® A great insonvenienct and ab- 
ſurdity . would: follow : Per, fay they, 
f. be indicted for prochring B. 16 


commit trbaſon, and be thercef em- 


vided, and aſterwatds B. be tried" ft 
committing i that treaſon and be thereof 
fully attainted, inaſmuch as he could on- 
ly be. guilty, by having procured B. ( 
commit the treaſon. This objection is 
evidently founded upon the preſumption, 
that e *. chat I 


ae 


en 


5 8 ubdate. independatic. offender. | He 


| (1860 
u wee, it appean fromthe foregoing 


| has; {in law): committed. the treaſon, and 
is to all intents and purpoſes. as guilty as 
B. h did actually commit it. gup- 


poſe then A. given. in charge tothe jury, 
upon an indictment under the ſtatute; 


for having procured B. to ſiay and mur- 
der C. The jury find that A. procured 
cortain perſons unknown, and not. B. to 
- ſayand murder C. Does this verdict agree 
withithe-iadiQment ?. Moſt. cettainly: it 
| does, for it matters not yho-A.; procured 
to murder C. tis ſufficient: if it. be found 
that C. Was murdered by his procure- 
ment. Or if D. be indicted under the ſta · 
tute, for having procured.; E. 10 mundet 
F. and it appears upon the trial, that E. 


was befote acquitted for that murder, and 


evidence be given that F. was murdered 


„ of D. and the jury 
find 


re 19224. eite ved the cue 
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with the indictment Aſſurecly it does; 5 
the perſon ha ſlew F. was bit all in 
ſtrument in the hand of D. and I it - 
laid in the indictment that à man was 
murdered with a Ine, and the evidenced. 
be that he was murdered with a hareherh 


this-verdi@ agrees well with the id. 


ment, for the ſubſtanes is found. t ap 
pears,” therefore, that no inbotivetiiches 
or abſurdity” can follow from the HHP 
the procurer of treaſon; before-the'perfoh 
ho committed the treaſon be 'cohvitied? 
becauſe: the guilt of a procurer does of 
depend upon that of the” perpetrator, for 
the procurer is in contemplation of law, 
himſelf a perpetrator of the treaſon. But 
in the caſe of a receiver, if he be tried and 
convicted firſt; and afterwatds the perſon 
received be -gequitted,” then indeed ah == 
obvious abſurdity may be faid to il for - 
\ 88 el} HET E317 2H 18 ; 


= 
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 *, Gilb, evid. 186, 9 Co. b. 67. a h 2 dafl. 319. 
3 Inſt.” 5, 135. 2 Hal. P. C. 185. Hal. Sum. 265. 
2 Hawk, P. C. ch. 46. ſect. 37. fo. 437. * 


muitox, if it appears that the perſon he 


| Cw) 
inaſoweh--as-/ the receiver can only be 


— guilty of the irtaſon, as far as he con- 
ſented therato by the feceipt or aid of the 


received was no traitor, it evidently fol- 
lows, that by the receipt of that perſon, 
he cannot bg ſaid to have conſented to 
treaſon, ar be guilty of it. Or ſhould 
the jury find that A. received B. know- 
int him ta be a4raitor, (B. not being pre- 
viouily convicted). yet inaſmuch as the 
_ gvilt of A. is dependant upon that of 
B. and B. may, Wanne. 
canceive that the principles of found degal 
difaretion, would be yriſely exerciſed, in 
' making the fate of A. attendant upon 
the trial of B. for that may truly be called 
ſound diſergtion, which. provides againſt 
the ocourrence of future inconſiſtency.— 
A third objection which bas been raiſed 
bs, * *-T bat a procurer of treaſon ſhall have 
the. benefit of the acquittal of him who 


a * e. ig gather words, « If 
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Ny 
the treaſon,. the procuter ſhall not be put 
to anſwer.” If the late was ſa, I con- 


feſs the ohjection would have great. 
weight; and ought; perhaps to be detifive; 
but upon the pureſt legal principles, it 
appears that the procurer ſhall derive wo 
benefit from the acquittal of the perſon 
actually committing the treaſon ;*becauſe 
among principals in the ſame degree, the 
acquittal of one is no bar to the conv - 
tion of another, and ſo it was determin- 
er eee 
12a" EAMG 2; 5 AAR | 7 ' Salkeld, 
i Rig 661 ark it 15 KEY uten - I; 
185 Wen duden indie foricomnitiing nes 
tence, which may as well be done by one a8 by; av» | 
ny, as for treaſon or felony, &c.,thep if the jury e · 
quit one, ti no acqui "of the others; but if 
the aſe of riot, (which is an offttice Mut catinot be 
committed by one on) the jury find 'two only gu- 
ty, and acquit the reſt delivered in charge) the ver- 
dict is void as to the two, unleſt the indifmentcharge 
them with fuch riot, fimul cum aljis juratoribus ig - 
notis. ed ee, Ng 160, 161. Banne 
F. C cb. 4. bo. 443, a7 711 9087: _ - 
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Seda. Whine would'be the ſubſancs 


— — principal, in the 
| fame: degree with himſelf ? It would in 
eſſect he this, That becauſe the court 
had judicial knowledge, that one man 
did not commit the fact; it followed that 
the priſoner at the bar did not commit it, 
and therefore eould not be found guilty 
of it ꝰ E poſition fraught with the moſt 


the receiver of a traitor ſhall not be put 
to anſwer, if the perſon received be ac- 
— e er, 
ples; for in caſes where the guilt of a 


that of ſome other perſon, it is meaſured 
2 the” guilt of that perſon upon whom 
s 10 dependant, * it can never riſe 
ky! wt his, of courſe, the crimina- 
lity of the principal muſt be aſcertained, 
before the bunt of the RY, can'poſ- 
At + 301 09! ee is ſibhy 


© Vid. ante page 113. Bro. n 3 If 
139. Hale's Sum. 215. en a 


manifeſt abſurdity.—But the reaſon why 


priſoner-is relative, and depends upon 
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(99) 
ably. be adjudged ; for ME be ab- 
ſurd to endeavour to apportion the rela- 


tive degrees of quantity which might ap- 
pertain to any matter, until ſome ſtan- 
datd were determined on, by which theſe 
— — agu a pro 
p oth TO ware 13415 N = 


Tar Py fea at ιπνννůͤ- + > 
l before obſerved, that in the — 
eſt and loweſt offences, via. in treaſon 
and treſpaſſes, all are principals. Let us 
then enquire, What mode have the courts 
of law adopted, in the trials of offenders 
in this claſs ? For if in a treſpaſs,” the rule 
obſerved in the proſecution of the oſſen- 
ders is, That they may be tried as they 
firſt come in, without any reſpect being 
had to the relative connection of their 
guilt; and this becauſe the conſtruction 
of hy vpe the offence, thought com- 
mitted 


. cc 169, note e, and the caſes thave cited. 


G 

— by ſeveral is, that the act of one 

; F 

follow, that in 

— ſhould obtain, becauſe 
tho conſtrustion of law is the ſame, the 
preurer and perpetrator being conſidered 
as equally guilty. © An trefpaſs between 
Sir John:Jackſon and ont Primate; the 
< verdiQ- being againſt Primate, he in- 
« dicted the witneſſes for perjury ; which 
_ < being at ſuc and brought to trial, Sir 
John caommanded his » ſervant to beat 
+ and imptiſun the witneſſes who' were 
+ t@ prove'the perjury, by which means 
they could not come to give evidence, 
«+ ſo that they were acquitted.” "Primate 
moe fot a ner trial for perjury, which 
< was denied, being in à criminal caſe, 
< for tho party one acquit fhall not be 
tried again. But the court directed an 


< information againſt Jackſon, and it was | 
| eee 498: be was: . Audit | 
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% was moved in atreſt of judgment, That 
« the information was againſt” Jackſon 
*« for procuring A. and B. — im- 
priſon the witneſſes, and Jackſon en 


« was tried and convicted, 1nd the others - 


{© were hot yet tried, ſo that non coniſtat, 
* that they ate guilty of the battery and 
„ impriſonment, and therefbre Jackſon 
< cannot be guilty of the procurimem bf 
that, which does not appear to be done. 
Nee 
« 75 a principal” and not an urriſſary, aid 
che being found guilty, it fall be ittent- 
© ed that the Fatt ar done/"=*'Uyon' the 
ſame principle it is, that againſt joint 
treſpaſſers, - there can be but one futis- 
faction, and therefore if a man releaſes 
to one trefpaſſtr, all actions; real and 
perſonal, he ſhall not be allowed to fue 
a e hw ears _ | 
pie HR. 


K | * | : 


* Hob. 66. 


reconcile af 
— e, which, appeer 
— Warm ne 
wn mw to the preſent ſubjeQ- 
ve. books. relative 
the. boglks 


the firſt 
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ed, andi pon. he ages « 2 
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be ifrs, © 6 $i üg, r H. be 
Timatcen of High tresfen 264 E. be in- 
d fot wtetving ot twitifortitg Him, 


© or procuring or abelttvig Imi ( but nt pre- 
« ſent,) it is true they are all principals ; © 


but in as fuer ad B. ii Caſt bf felon 
„would have been but Melfäty, And i 
i poſſidlc that A: 


<. not de put to dn ver of the feat bt 
< ptocurenient till A. be Outdaed, br t 


«leaſt: joititly with A. and th this tals; 
« the fame Jury my bs clirgat wht 6th | 


„ind thtir charge alf be Mt to en- 
„dete, Whether A. Were guilty, und if 
not, then to qt both" A. And E. and 


Ab te bond zunty, Men that tie ß 


© enquire of B. And in Ser vines aft, 
4 Blix.” menriened befor, the iniqut 
* was ffuſt of the prücipal offetider; att 
< then of tlie rerriver or procurꝭt to avid 
that iticonveniende and dwerouſt, that 

| K2 might 


maar be defatted 
< of the'fdQ, it ſects to ine; that B. f, 


<a) 
might happen in caſe B. were ſirſt con- 
« vi of the procurement and receipt, 
« and vet poſſibly. A. __ e 
« eee * 10 


As 40the aun PLATES it will be 
| beſt obviated by - conſidering, who. may | 
Properly. be ſaid to be (in treaſon) prin- 
in the. ſecond degree As to the 
procurer. of treaſon, or he who by ſome 
act done, would be an acceſfary before 
the fact in felony, but in treaſon is a prin- 
cipal; it already; bas appeared, that be 
| Is guilty in agua, degree: with che perſon 
_ who actually committed the fact, and to 
uſe.the words of Sir Matthew Hale, him- 
ſelf, o he, may be indicted generally 
for kauing committed the fact. Heubere- 

fore cannot be conſidered as the perſon 
allnded to, by, Sir Matthew. Hale & the 
Principal in the ſecond, degree,” poſſeſſing 
as he does, all the eſſential qualities of 
ꝛügim 2 it | the 


* 7 Hal. P. C. 248. r 


the firſt and moſt principal traitor. But 
the receiver of a traitor may he well ſaid 
to be the principal in the ſecond degree, 
for he cannot be charged with the origi- 
nal oſſtuce, viz. the committing of the 
treaſon, he is literally guilty of treaſon by 


a ſecond, and ſubſequent act only If 


this oonſtruction, as to the term principals: 
in the ſecond degree, be allowed, the book; 
as. to the firſt obſervation, is completely 


reconciled; and the diſtinction eftabliſh- 


ed by Sir Matthew Hale, and which will 
be ſhewn preſently, between acceſſaries 
(as he calls them) in tres ſon a parte ante, 
and thoſe who are 1 by an — od 
rr _ is e * 


As to the ſecond Ma i cannot 
be denied, but the rule as laid dovyn, e. 


„ . ” 
* © > 


tends as well to procurers as receivers; ' 


it will be therefore neceſſary to be mi- 


nute, in endea vouring to obviate the ob- 


jection that ariſes upon this particular 
obſervation.— In that chapter of Sir Mat- 
| "_ " thew 


| ( "ge ) 

thew Hale's pleas of the crawn, which he 
has dedicated entirely to the ſubjoct of 
principal aud acneſſaries in treaſon,” he 
has accurately conſidered: / how: far ath 
are, principals in treaſon. ?? and has la- 
bonred with Minute preciſion, to point 
out diſtinctions between the procurers and 
receivers, in caſes af high treaſon. After 
ſigting- that in felony there were two =» 
kindgof acoeſſapies, via. acceſſuries before 
che fact and.acceſfaries after, ho proceeds 
thus: Nox in treafon thus far it is 
agreed of all hands. 1. That there are 
n accelſpries. a parte ante, but all fuch 
a8 counſel, conſpire, aid or abet the 
* committing of any treaſon, whether 
« preſent or abſent, are all principals.” 
After having thus in the ſtrongeſt man- 
ner expreſſed, himſelf, that offenders in 
treaſan a parte ante, ij e. thoſe perſons 
who in felopy would be acceffaries before, 
have-nothing. ofc the accefforial offender 


L. 1a. p. c. 233, ch. 22. 
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appertaining to them; he proceeds,” ** We 


- 5* will ſee therefore in | what caſes an act 


« ew pf fatto, will be treaſon; in relation 
is the aid of him that cottithitteth this 


* or any other treaſors ;* and then ſtates 
the ſoveral caſes in which tut may, by 
an act 6x pot fatis, becoind & traitor; con- 
chadirig the chaptor thus: * And tho the 
e reti der of a trawor; kfiowing: it, be 4 
« ptincipet traitor; nd ial net be {aid 
© at# acceſſury, yet: bis much Ar; par- 
takes ef ary acceſſary, 1. That His id 
„ HOdnv110 wall be ſpecial of the redelpt) 
and not generally, that he did the thing, 
« which may de otherwiſe iti cafe of one 
S that is a procurer, cou Hor er conſen- 
ter; thus it S done im Cotiyer's eaſe; 
« Dy. 296. andy, That if he be indict- 
ed by a ſeveral indictment, he ſhafl not 

« he tried until the prineipabl be convicted, 
upon the reaſon of the gaoler and reſ- 
© cuer before given, for the principal may 

49 K 4 | © be 


1 1 Hal. P. C. fo. 238. 
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PII and then be is diſcharged 
_ * of the gtime of the receipt of him. 3, 
A he he indicted. ſpecially of the receipt 
in the ſame indiq ment with the prin+ 
g gipal, offender, as he may be, yet the 
juxꝝ muſt firſt he charged to enquire of 
< the principal offendey ;\ and if they find 
him gnilty, then to enquire of the re- 
oeipt, and if the principal bo not guilty; 
then to acquit both; and accordingly 
< it; was ruled in Arden'g caſe. From 
this, ſtatement of the very words of Sir 
Matthew Hale, it appears that the obſer- 
vation hefore quated from a # ſubſequent 
part of his work, is in diredt coptradic- 
tion to this paſſage laſt cited, for after 
ſaying that counſellors, &c. whether. pre- 
ent or abſent, are all principals, and can- 
not be in the nature of acceſſaries; he 
2 that: if one be indicted for procuring, 
&6 not being preſent) yet in as much as 
jn a caſpof * * have been 
but 


* Vid. ante page 147. - tl 237 


10 


but an — before the ck, he del 
not, be put to anſwer till the principabbo 
outlawed, or at leaſt jointly with, him. 
He alſo, in the ſubſequent park-of «his 
work, puts that as the caſe of a procuter 
and recerver, which in the former part, 
he ſeems deſignedly to have oonſidered as 
the caſe. of {ht receiuer only: With teſ⸗ 
ped to the cafe of Somerville, ĩt dess /n 
appear that the enquiry vas firſtoſj tha 
principal offender, nereſſariiy do avoid cho 
inconvenience which might follow. The 
caſe was, „One Somerville was procuret 
* by Arden and others to kill the Queen, 
and Somerville endeavoured to put ĩt 
* info execution. The. parties were 
brought to trial, and as it appears, 80. 
© merville was charged in the indiament 
for compaſſing, and the others for ha v- 
*« ing procured him; it was agreed, that 
as againſt the procurets,- evidence of 


Lund 
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® 1 And. fo. 169. | um 
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„ 
| «purpoſe ge gat, and huving procured 
© SnwrviHt, ould befofficient. A point 
«was eoflaterally moved, "but not deter- 
_ «mine# iq judgment, that if Somerville 
had been nom compes mentis, whether 
„te procuters could be tried; and the 


« dpiniow of the greater number was that 


® they could.“ But no inconvenience 
whatſoever  coult in Somervitle's - cafe; 
he ariſbre fon trying the-procurets be- 


d, for that was & cafe of aging the 
du off tet d in which the com- 
palling or procuring were (as is faid by 
Sir Mattheve Hab ® and: Fofter): in them- 
bes, complete ace of nenen It feems 
therefore; an if the! wort prbeurer 
be Ee 

nt 


„ 


S 
ofthe: crown, from which this ſentence was taken, 
was never reviſed by Sir Matthew Hale, he having 


enly reviſed to the 27th chapter of the-firſt volume, 


forvithe/ perſon” prueured had been attaint- | 


has \ 
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Eis hehe 
1 2 ;kavalſa been 
in its greateſt Ore. peg 
treaſon - ſhall that: the Grine” us 
tha porſan . be! put ton N of 
— — 
by Foſter, en ee 
vorn the Ny ther rule which: — 
trials of drrivnti of the court go 
nally to. ap that ys be ſuid 
laid down) b to mie, that the And Þ 
Was inter 7 4 him, does not, 2 
a PF to: the Wy 
| a 
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of the . 
above ob ren rn ohh 
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tregſon. procured, and in conſequence of 
that procurement actually committed. The 
_ eafes-which by that ſenſible and judicious 
author ate conſidered; as thoſe! to ich 
the rule he explains, ought to be applied, 
are two only: Eirſt, hen a porſun en- 
cqQurages and ad viſes another to; commit 
a fact which would be higli treaſon, (but 
not Within the 2ßth Edw. z,) and the 
other perſon forbears; to commit it j and 
Secondly, in the caſe of aſſiſtante and 
Protection ſuppoſed to be given to a trai- 
tor ter tie fac, the party knbwingly 
affarding ſueli protection, and the trea- 
ſon being in fuct committed. A little at- 
tention to the method of Sir Michael Foſ- 
ter, and to thoſe caſes which are ſtated 
by him in order to illuſtrate the principles 
he is contending for, will, I think, ex- 
hibit his ideas in ſuch a point of view, 
as that he cannot be miſunderſtood.— In 
that particular diſcourſe in which he treats 
of accomplices in treaſon, and of perſons 


WY. WOK ny a in, ws 


he 


* 
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he conſiders'* ® Whether that equitable 
« ;ple, which in caſes of felony, gdveins 


the trial of the acteſſaries before and 


« after the fact, | ſhould; by parity of rea- 


6 fon, be extended to/treaſonable actions 
« ofia ſimilar nature, i. e. to ſuch aa are 
« of the derivative kind, ' and;though in 


60 the language of the law;Rtiled- principal 


« \treaſons, yet partaking of the nature 
0 of mere acceſſorial offences.” In con- 
ödering thoſe caſes in which, though the 
offender in the final ĩſſue of the proſecu- 
tion, may be conſidered as a principal 


in treaſon, yet during the intermediate 


ſteps towards his conviction, he ought; 
from a principle of natural juſtice, to be 
conſidered merely as in the nature of an 
acceſſary before or after the fact, he Rates 
ſome caſes by way of 1 2 as fol- 
low; ff. For inflance, A. adviſeth B. 
« to Le the n ME ſeals, 

| 1219 Dat en 21 SPE 


er 1 „ IT | * 
Si” > 5 , . 


1 

or indeed 46 cv tait any of the tice) 
* decketed treaſon by 2 th Bw. g, and 
« furniſheth kim with means for that pur- 
6.poſb , that ſpeolts of treaſdñ ich in 


_ Gilad of Hw Allee within che 


we Seat ef che 


« tlauſt of dompaſſing 


«:ceptes,) If B. e, pre 8 
« advice and erivowragenieiit, n, 
4, A. Der 
For ſuch ad wier and uff Runte in the 
e of Ntbny, Would have tnade him 
4 aerſfary before the füct; and in 

« High" dent hots are 80 acteffarles, 
4 Al ate pri Bas if B. firbediell 
to ortithift' 1 der to wHIGN be is itl- 


 6itwd;" At cannot be a Giftof mere bt 


a tcobunt of this advire am 
„ment, Gengtt His betiaViour buch been 
«highly crimmah For bart advice of 


jneite ment, how wk fever” unleſ⸗ 


en id the caſes already excepted, will not 
© bring a man within the ſtatute, where 
4 * hath been emed i in conſe- 


* me 


Nu, Qieen or Fries, always ex- 


=" 


PL 


(. 199 )' | 
* quence of it.— S0 in the caſe of aſſiſtants 
« or protection ſuppoſed to be given to a 
* traitor er the fat, the party knows- 
„ ingly affording ſuch protection, if the 
treaſon hath been in fad nm,: ͥ wilt 
de & prineipal in treafon, for the ra- 
ſons already mentioned, But iſ a p 
* ſon lying probably under a ſuſpiciom of 
e guilt, conſcious. of his on i A 
and patiently to wait the iſſue of things 
« when. the ſtorm which gathereth und 
„him ſhall be. blown Over; the party | 
ing his retreat, cannot be à traitor for: 
ſo doing, provided the conduit of bis 
ta have been blemeleſs.” Theſe are the 
j N 
5 : thought Proper to apply 
the rule to, for all the other caſas recited 
in the chapter, are caſes. of . reſdhem 
perſons who. ſuſſer theſe committed to» 


«3% 1 
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all of which are caſes of treaſon com- 
 reſpeed to the firſt caſe, it cannot by any. 

poſſible analogy,” be ſaid to apply to the 
_daſe of Mr- Fitzgerald, for in that caſe 
a treaſon was acknowledged to be commit- 

td; and as to the ſecond kind of caſes, I 
truſdit-bas already ſufficiently appeared, 
that the ground upon which it is contend- 
ed that the rule ought to apply to them, 
does not at all apply to thoſe caſes, in 
which the party is guilty of treaſon as an 


aſſender a parte ante But perhaps it 


will be ſaid, That in the opinion of Sir 
Michael Foſter, nothing ſhort of the con- 
_ vidion of the principal offender, ſhould, 
upon the trial of the procurer, be admit- 
ted/asevidence of the fact having been com- 
mitted,” and that thus his reafoning may 
extend to alt caſes of offenders in treafon 


2 partir ante —Although there is no reaſon 


whatſoever to preſume that ſuch was the 
opinion of that great man, yet even ſup- 
poſing that it was his opinion, how far 
I | & | - would 


(si . 
| did if be Zncjoijtiibls apc wü, 1 


gal principles We have already en, 
that the ptocurer of 4 treaſon is guilty of 
having commuted the treaſon ; and it has 
already appeared, that when the jury 
find the ſubſtance of the indictment, the 
manner ſhall be ſupplied by neteſfary 554 
tendment. But in order to remove every 
doubt which may poſſibly afiſe, as t6 
that latitude in which the rule laid down 
by Foſter ought to be applied, aiid to 
convince my reader, that tlie application | 
of it was intended by him to be extended 
to thoſe two caſes bnly aboyementioned, 
L ſhall ſubjoin one remark mire of that 
fatisfactory writer, which I truſt Will be 
deciſive. Aſter having gone at large into 

the ſeveral caſes of traitots e poi fatto, 

to which, as he conceived, the rule ought 
to apply, he concludes (ſpeaking of Lord 
Hale) by ſaying, The fame learned 
6 1 in "ter parts of his work, 
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« pegueth to the ; purpoſe, Gin; Which 1 
'* haye already. cited him; and applieth 
the ſame rule of equity to the caſe of a 


_ * perſon indicted for contriving, abetting, 
10 aiding, or conſenting to treaſan, which 


© hoppeneth never to have been carried into 
* execution.” 90 that it appears, the doc- 
wine of Hate as. to thoſe whom he calls 
offender in treaſon a parte ante, was con- 


fidered: by Sir Michael Foſter as extend- 


ing oxy to thoſe cafes where it did not 
appear that any oa aa 45 


"> 


Should any ts in the 


ming of my reader, with reſpect to what 


the rule of law ought to be, in the pro- 


ſeention of offenders a parte ante in trea- 
ſon, I wink it will be ſatisfactorily re- 


moved, by the following ecapre/s autho- 
rity, upon the poin 
Serjcant Hawkins (who 1s confeſſedly the 


higheſt authority in criminal law) has 


given us his — ſentiments bs” this 


t under conſideration. 
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ſubjeQ, and bein wha hey” 
tain opinion, has removed even the poſ- 


treating of pripcipals and acceffaries, he 
_ ſays, It ſeems to have been always 
„ an uncontrovertible maxim, that there 
can be: no acceſſries in high treaſon or 
© treſpaſs, - Alſo it ſeems to have been al- 
<« ways agreed, That: whatſoever will 
« make. a man an acceffaty before in fe- 
high treaſon. and treſpaſs; as battery, 
riot, rout, forcible entry, and even in 
« forgery and petit larceny. And there- 
« fore, wherever a man commands another 
"1 commit a treſpaſs, who - afterwards 
cammits it in punſuauce of Juck command, 
he ſeems by neceſſary conſequenee to 
"i a8 guilty of it, us , he had dome if © 
« himſelf ; from whence it follows/ that 
7 008: Ann PR 
Liz + 4 fender, 
* 2 Hawk. F. C. ch. 29. felt. 2. for 311. Br, tit. 


Premugire;/ pl. 4. 1 Lev. x24: Vin. Abr. tit. Acceſs 
G 


ſibility of a doubt as to his meaning. In | 


„ 

« fender,” he may be tried and found 
« guilty, before any trial of the perſon e 
« Fually did the 7 „Should the con- 


ſtruction which TI have above contend- 
ed for, be given to the writings of Sir 


Matthew Hale and Sir Michael Foſter, 


the paſſage juſt recited from Hawkins, 
will be found to correſpond with them 
moſt ; accurately; he points, like them, 
to thoſe caſes in which the fact has been 
committed, and ſeems by this diſtinction, 
to have eſtabliſhed a general conſiſteney 

e r e 1 7 


1 ſhall now;conflder Us caſe ot Air 8 


Fitzgerald, as it appeats under all its ſpe- 
cial cireumſtances. And Firſt, admitting 


that the principles already contended for, 


are not law, but that on the contrary, it is 
an eſtabliſhed doctrine at this day, © That 
the court ought to exerciſe its diſcretion, 
by applying the rule as contended for, to 
all caſes of offenders in treaſon a parte 
ante: I fhall endeavour to e that 


CNN © ms; 
there were circumſtances in Mr. Fitz- 
_ -gerald's caſe,” which -ought to have been 


deciſive with the court; in refuſing the 
rule as applied for. 1. ſhall ſecondly ad- 


duce: inſtances of perſon's; Who Rariding 


in the ſame circumſtances with that un- 


fortunate gentleman, have been tried and 


Won * in ths ſame ROOT 
1.20 


<= Ah Fitzgerald Egg; 1 — 


* indited for that he had * provoked, 
* ſtirred up, and procured Andrew Craig, 
and others, to ſlay and murder one Pa- 
< trick Randall M Donnell. The indict- 


c ment alſo ſtated; that the ſaid Andrew 


Craig, and others, by the procurement 
« of. the ſaid George Robert Fitzgerald: 
« did ſlay and murder the ſaid” Patrick 
Randall M Donnell.“ (There was alſo 
another indictment againſt Mr. Fitzger- 
ald, for procuring the murder of a Mr. 
W which ſtated in like manner, that 


3 : * 5 Mr. 


2 * 
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2 
Mr, 1 | 
cupement.). Too thin aide 3 
net. gvilty.— It was objected on his 
behalf, that being in the nature of a do- 
Tiyative offender, his trial ought to be 
Poſtponed, agreeable to che docttine laid 
down. is Hale and Foſter, vis, © That in 
treaſon the. derivative offender ſhall not 
pe put to anſwer, until the principal be 
firſt convicted. This objeftion was over- 
ruled, and Mr. Fitzgerald was accord- 
zagly tried and convicted er a 
cipal was figſt attainted. | £ 


Pact. ton 1b nd 
Ia this eaſo, it was att 
fa, that a murder had been committed; 
the coroner's inqueſt was ooncluſtyt as to 
that point. Mr. Fitzgerald did not there. 
fore appear io the court in the nature of 
2 perſon acouſed as guilty a parte ante ta 
a treaſon, which, had noi in falt been cm- 
mitted; of courſe any bardſhip which may 
be alledged to exiſt upon the proſecution 
of offenders i in ſuch om UNE by any 


"Rite 


C7 
colour of reaſoning; be applied tu at of 
Mr. Fitagerald.—But the cireomflanee 
which I pteſume gdverned tho profects 
tion in Mr. Fitzgerald's cafe, a circum 
—_ which has alſo often governed: be- 
fore, (and which by:thoſe' who-reprobate 
the proceedings in that caſe; is not ſuffi. 
ciontly attended to) was, That the per 
ſon who act committed the treaſon, 
confeſſed the fact, and imprarhed bus acœm- 
plices.— It was obvious therefore, tlzt ns 
abſurdity could ariſe ſhould Mr. Fitz- 
gerald be convided befor the pebſotfwho 
actually did the fact was tried. It Wei 
have been! of ne avail, to have objectedt 
to the ovidenes of Ctuig, (and therefore 
it w nb attempted) for he was cleurty 
witneſs ; the jury were ho- 
ever the judges of his credibility, anti His 
teſtimony was confirmed gh * ver- 
dict. | 


a 


* Vide Appendix, No. 5, & 


* ebe admifion/ of perſons obe are 


were otherwiſe, the purpoſes of juſtices 
might, nay 176 a on d — 


_ ciſely: circumſtanced as Mr. Fitzgerald, 
and their proſecutions conducted in the 


0 


criminis to be witneſſes in caſes 


| of treaſon;has been long eſtabliſhed, and 


will not now be controverted. This point 


was ſolemnly decided at a meeting of all 
1 held ſhortly after the reſtora- 
tion, and has been practiſed ever ſince in 


a variety of caſes.” Indeed if the law 


8 - Hans are 3 8 the 
books, in which offenders have been pre- 


ſame. way. + Two men were in- 


| <« dicted. for making falſe money; one 


« of een the WI 


* Hl. P. C. fo, 301. ot ſeq, n Tr. vol 
1, fo; 96, 696, 697, 723- vol. 2. fo. 334, 501- vol. 3. 
fo. 161, 217. et ſeq. 595, 668, 669. vol. 4. fo, 12, 
33· 2 Hawk. P. C. ch. 46. ſet. 18. | 


+ Mich. 19 K. 6. fo. 47. pl. 103. 
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ei became appfover,. the othet” pleated 
not guilty. © And the jury found him 


« guilty of conſenting to the making of 


« falſe money, and he was conyicted ac- 
«*cordingly.”—* 80 in the caſe of Tonge, 
Phillips, and others, the accomplices were 
the witneſſes, and the priſoners. were © 
cordingly found | guilty. . I — 
It appears rs therefore, that the diſcretion |; 
of the court was wiſely directed. in the 


proſecution of Mr. F itzgerald ; there were 5 


circumſtances in his caſe, which, had the | 
rule contended for been general, were 
ſufficient to except him from the favour- 
able application « of 1 It. 


E 2 


Let us now enquire how far the deter-., 
mination in the caſe of Foy, has Arength- 
ened the objection relied on in Mr. Fita- 
gerald's caſe, and how fat it may be ſaid. 
to NN with the deciſion of the court 

on 


4 
| 7 ® 
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(ene 
on that point; or to-oppugn thoſe princi- 
ples which have been already advanced 
ig the RET ages of this treatiſe. * 


James Foy, at the 1 9 
the county of Mayo, 1786, had been in- 
dicted for traitorouſly, and feloniouſly 
being preſent, aiding, abetting, comfott- 
ing, and aſſiſting Andrew Craig, and di- 
vers other perſons, to ſlee and murder 
Patrick Randall M*Donnell, Eſq.—To. 
this indiciment he pleaded, not guilty, and 
2 at an adjournment, of the — 7 ' 


zes, afterwards fried and acquitted. 


At ide laſt Simmer Aﬀſizes for the faid 
county, Foy was again “ indiQed for 
traitorpuſly and feloniouſly provoking, 
Kirring up, apd procuring the ſaid Craig 
to flee and murder Mr. M Donnell.— To 
this indietment Foy pleaded autrefois ac- 
quit, To which the crown, * that 
= the 


e 


Eu 


the offence of 3 
is not the ſame offence of which he was 
before acquitted, and the. priſoner having 


rejoined that it was; the crown thereupon. 
joined iſſne, which after being ſolemnly 
argued, yas found for che priſaner. 


It has been generally imagined that by 
this decifion in the caſe of Foy, the judg- 


ment in the caſe of Mr. Fitzgerald is in- 
direQly reprobated. A moment's reflec- 


tion will be perhaps ſufficient to convince 


every diſpaſſionate mind, that the deter- 
mination in the caſe of Foy, is rather a 


confirmation of the principles and rule 


obſerved in the attainder of Mr. Fitz- 
gerald.—It is found in Foy's caſe, that 


the procuring a murder to be committed, 


and the aiding and aſſiſting to commit a 
murder, are the ſame offence, i. e. in 
other words, that the commiſſion of a 


murder, and the procurement of it, are 


one and the ſame offence ; ſo that the 
| —_— 
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King of Great Britain, France and Ireland, de- 
4ender pf the faith, and fo forth, at Turlogh, 
zn ſaid county of Mayo aforeſaid, of hs 

malice prepenſed, wilfully, traitorouſy and 

drew Creagh, other wiſe Craig, James Foy, 
"herwiſe Sladeen, Bumpbrey George, Wir 
Bam Kelly, John Fulton, William Fulton, 
David Simpſon, otherwiſe Saltry, Archibald 
Micbael Brues, Jobn Chapman, Jobs 
" William Robinſon, 


an under One Patrick a 
2 was then and there a ſubje®t of our fu 
lord the King, which. faid Andrew Oreagb, 

_ otherwile Craig, James Foy, otherwiſe Sladeen, 


wn, Wilkam Fulton, David Sumpſon, 
Saltry⸗ Archibald Newing. Michael Bruen, 
fon, John Gor, Philip Cox, James Maſterſon, 
vers perſons, at preſet unknown, on the 
day aforeſaid, n the yeas aſoreſaid, with foree 
_ aforeſaid, in and upen the ſaid Patrick Randall 
Me- Dounell, in dhe peace of God and ou — 


[ 
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dan dhe King, thep and there being wilfuly, 


 Iravoran/ly and felomoufly, and of their malice. pre- 


Heres, did make an afſault, and certain guns of 
the value of five ſhillings each, and every of the 
ſaid guns, being then and. there charged with 
gunpowder and leaden bullets, which guns the 
laid Andrew Creagh, otherwile Craig, James 
Foy, otherwiſe Sladeen, Humphrey George, 
William Kelly, John Fulton, | 
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James Foy, otherwiſe Sladeen, Humphrey 


George, William Kelly, John Fulton, William 
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powder aforeſaid, ſnhot and ſent forth as aſore- 
aid, the aforeſaid Patrick Randall Me. Donnell, 
wilfully, *traitoronſly and ſeloniouſſy, and of 

their malice prepenſed, and by the aforeſaid, | 
. provocation, flirring up and procurement, then and 
there did ſtrike, penetrate and wound, giving to 
the ſaid Patrick Randall 'Me. Donnell, with 
the leaden bullets aforeſaid, ſo as aforeſaid, 
ſhot, diſcharged, and ſent forth out of the guns 
aforeſaid, hy the ſaid Andrew Creagh, otherwife 
Craig, James Foy, otherwiſe Sladeen, Humphey 
George, William Kelly, John Fulton, William 
Fulton, David Stmpſon, otherwiſe Saltry, Ar- 
chibald Newing, Michael Bruen, John Chap- 
man, Jobn Rehanny, John Burney, William 
Robinſon, John Cox, Philip Cox, James. Maſ- 
terſon, and Patrick Dorning, otherwiſe Dow- 

ney, and divers other perſons at preſent un- 
known, in and upon the faid body of the ſaid 
Patrick Randall Mc. Donnell, ſeveral mortal 
wounds of the depth of four inches and of the 
breadth of half an inch, and of which mortal 
wounds the aforeſaid Patrick Randall Mc. Don- 
nell, then and there inſtantly died; and the faid 
Andrew Creagh, otherwiſe Craig, James Foy, 

otherwiſe Sladeen, Humphrey George, William 
Kelly, John Fulion, William, Fulton, David 
Simpſon, otherwiſe Saltry, Archibald Newiog, 
Miebael Bruen, John Chapman, John Rehanny, 
2 | John 
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John Burney, William Robinſon, John Cox, 
James Maſterſon, and Patrick Dorning, other- - 
wiſe Downey, and divers other perſons at pre- 
ſent unknown, the ſaid Patrick Randall Mc. 
Donnell, then and there in manner and form 
aforeſaid, wilfully, traitoroufly, and felowouſly, 
and of their matiee prepenſed,” did flee and murder, 
and the ſaid George Robert e and 
another,” then and there in manner and form 
aforeſaid, wnifully, traitoroufly and feloniouſly, . 
of their malice prepenſed, did provoke, fir up arid 
procure the faid Andrew Creagh, otherwiſe 
Craig, James Foy, otherwiſe Sladeen,' Hum- 
pbrey George, William Kelly, John Fulton, 
William Fulton; David Simpſon, otherwiſe Sal. 
try, Archibald Newing, Michael Bruen, John 
Chapman, John Rebanny, Jobn Burney, Wil- 
ham Robiclen, Jobn Cox, Philip Cox, James 
Maſterſon, and Patrick Dorning, otherwiſe 
Downey, and divers other perſons at prefent 
to the jurors aforeſazd unknown, to fee and mur. 
der in manner and form aforeſaid, the ſaid Pa- 
trick Randall Mr. Donnell, then and there be- 
ing a ſubject of our ſaid Lord the King, within 
this land of Ireland, contrary to the peace of 
our faid lord the King, his crown and dignity, 
and againſt the form of the ſtatute in that caſe 
made and > ee | 
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endet, THAT hot a 
to wit, not having the fear of God 
before his eyes, but being moved and ſeduced 
by the infligation of the devil, on the 21ft of 
February, in the twenty-ſixth year of the reign 
of our Sovereign Lord George the Third, now 
King.. of Great Britain, France and Ireland, 
and fo forth, at Gurtneſulla aforeſaid, of their 
malice: prepenſed, did wilfully, traitorouſly, 
and feloniouſly provake, fir u and procure An 
drew Creagh, otherwiſe Craig, James Foy, 
otherwiſe Sladeen, Humphrey George, Wil- 
liam Kelly, John Fulton, William Fulton, Da- 
vid Simplon, otherwiſe Saltry, Archibald New- 
ing, Michael Bruen, John Chapman, John Re- 
hanny, lohn Burney, William Robinſon, John 
Cox, Philip Cox, James Maſterſon, and Pa- 
trick Dorning, otherwiſe Downey, and divers 
other perſons at preſent unknown to flee and 
murder one Charles Hipſon, who was then and 
there a ſubject of our faid Lord the King, which 
ſaid Andrew Creagh, otherwiſe Craig, James 
Foy, otherwiſe Sladeen, Humphrey George, 
8 Kelly, Joon Fulton, William Fulton, 


David 
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David Simpſon, otherwiſe Saltry, Archibald 
ns OS John Chapman, John 
Burney, William Robinſon, John Cox, Philip 
Cox, James Maſterſon, Patrick Dormng, otber- 
wife Downey, and divers other perſons at pre- 
ſent unknown, on the day aforefaith, in the year 
aforefaid; wick ſorte and arms, to wit, at Gurt- |» 
nefulls in the county aforefaid, in and upon the 
Gid Charles Hipſon, in ihe peace of Gad and 
aur faid lord the King, then and dbene being, 
an traitorofhuey and _jelowoufly, and of ther 
matice prepenſed, did make an affault, and certain 
guns of the value of five ſhillings each, and 
every of the ſaid guns being then and there 
which guns the ſaid Andrew Creagh, otherwiſe 
Craig, James Foy, otherwiſe Sladeen, Hum- 
phrey George, William Kelly, John Fulton, 
William Fulton, David Simpſon, otherwiſe Sal. 
try, Archibald Newing; Michael Bruen, John 
Chapman, John Rehanny, John Burney, Wil- 
ham Robinſon, Jobn Cox, Philip Cor, James 
Maſterſon, and Patrick Dorning, otherwiſe 
Downey, and divers other perſons at prefent 
unknown, in their right bands, reſpectively had 
and beld againſt, and upon tbe ſaid Charles 
Hipſon, wilfully, traitorouſſy, and teloniouſly 
and of their malice prepenſed, did ſhoot and 
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wk Craig, James Foy, otherwiſe Sladeen; 


Humphrey George, William Kelly, John Ful- 
ton, William Fulton, David Simpſon, otherwiſe 


Saltry, Archibald Newing, Michael Bryen, 
John Chapman, John Rehanny, John Burney, 


William Robioſop, John Cox, Philip Cox, 


James Maſterſon and Patrick Dorning, other: 
wiſe Downey, and divers other 'perſons at pre: 


ſent unknown, with the leaden bullets aforeſaid,: 
out of the guns aforeſaid, then and there by 
force of the gunpowder aforeſaid, ſhot and ſent 


forth as aforeſaid, the aforeſaid Charles Hipſon, 
wilfully, traitorouſſy and feloniouſly, and of 


their malice prepenſed, and by the aforeſaid 


| provecation, flirring up and procurement, then and 


there did ftrike, penetrate and wound, giving to 
the ſaid Charles Hipſon, with the leaden bul- 


lets aforeſaid, ſo as aforeſaid ſhot, diſcharged 

and ſent forth out of the guns aforeſaid, by 
— the ſaid Andrew Creagh, otherwiſe Craig, 
James Fox, | otherwiſe Sladeen, Humphrey 


George, William Kelly, John Fulton, William 


Fulton, David Simpſon, otherwiſe Saltry, Ar- 
chibald Newing, Michael Bruen, John Chap- 


man, John Rehanny, John Burney, William 


terſon, and Patrick Dorning, otherwiſe Dow- 


ney, and divers other perſons at p reſent un- 


6’ÿ..᷑ 20 hag of the Eid Charles 


Robinſon, John Cox, Philip Cox, James Maſ- 


Hipſon, 
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Hipſon, ſeveral mortal wounds of the depth of 
four inches, and of the breadth of half an inch, 
and of which mortal wounds the aforeſaid. 
Charles Hipſon then and there inſtantly died; 
and the ſaid Andrew Creagh, otherwiſe Craig. 
James Foy, otherwiſe Sladeen, Humphrey 

George, William Kelly, John Fulton, William 
Fulton, David Simpſon, otherwiſe Saltry, Ar- | 
chibald Newing, Michael Bruen, John Chap- 
man, John Rehanny, John Burney, William 
Robinfon, John Cox, Philip Cox, 24 Maſ. 
terſon, and Patrick Dorning, otherwiſe DoW. 
ney, and divers other perſons at preſent un- 
known, the ſaid Charles Hipſon, then and there 
in manner and form aforeſaid, wilfully, irn. 
roufly, and feloniouſly, and of their malice prepenſed 
did flee and murder, and the ſaid George Ro- 
bert Fitzgerald and another, then and there in 
manner and form aforeſaid, wilfully, tratorouſly . 
and  feloninuſly, and of-their malice prepenſed, du 


"XR 


provoke, flir up and procure the Taid Andrew, 


Creagh, otherwiſe Craig, James Foy, otherwiſe 
Sladeen, Humphrey George, William Kelly, 
John Fulton, William Fulton, David Simpſon, 
otherwiſe Saltry, Archibald Newing, Michael 


Bruen, John Chapman, John Rebhanmy, Jom 


Burney, William Robinſon, Jobn Cox, 

Philip Cox, James Maſterſon, and Patrick - 

wars otherwiſe 3 and divers other 
perſons - 


J 
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| perſons at preſent unknown, 15 ſles and murder 
in manner and form aforeſaid, the ſaid Charles 
Hipfon, then and there being a ſubject of our 
ſaid lord the King, within this land of Ireland, 
contrary'to the peace of our ſaid Lord the King, 


n e n made and ä 
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County of Mayo, } THE Jurors ons our 
to wit. Lord the King 

_ oath preſent and ſay, that James Foy, other- 
wiſe Sladeen, late of Turlogh, in the county of 
Mays, Yeoman, not having the fear of God be- 


the infligation of the devil, on the 21ſt day of 
February, in the 26th year of the reign of our 
ſovereign Lord George the Third, now King 
of Great Britam, France and Ireland, defender 
of the Faith, and'fo forth, at Turlogh, afore- 
ſaid, in the ſaid-county of Mayo, did of his ma- 


lice prepenſed, wilfully, traitorouſly, and felo- 


| ſtir up, and Andrew 
— up, PTC 


his-ceown and dignity, and againſt the ſorm of 


upon their 
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Creagh; ouherwiſo Craig, Humphrey George, 
David. Simpſon, otherwiſe Saltry, Archibald: 
Newing, Michael Bruen, John Chapman, John 
Rehanny, John Burney, William Robinſon, John 
Cox, Patrick Cox, James Maſterſon; and Fa- 
tnek Dorning, otherwiſe Downey, and divers 
other perſons, at preſent to the Jurors aforeſaid 
unknown, to flee and murder one Patrick Ran- 
dall Mc. Donnell, who was then and there a 
ſubject of our ſaid lord the * within yy 
land of Ireland. 

And the Jurors ela upon, their 9 5 N 
aforeſaid, further preſent and ſay, that the ſaid 
Andrew Creagh, otherwiſe Craig, Humphrey 
George, William Kelly, John Fulton, William 
ww 2 Simpſon, otherwiſe Saltry, Ar- 
Michael Bruen, 

anny, John — — 


man, > hg 
Robinfon, John Cox, Philip Cox, James. Maſ- 
terſon, Patrick Dorning, otherwiſe Downey, 
and divers other perſons, at preſent to the Ju- 


rors aforeſaid unknown, on the day aforeſaid, 
in the year aforeſaid, with force'and: arms, to 
wit, at Kilnecarra, in the county aforeſaid; in 
and upon the ſaid Patrick Randall Me. Don- 
nell. in the peace of God, and of our ſaid lord 
the King, then and there being, wilfully, trai- 
torouſly, aud ſeloniouſſy. and of their malice 
557 * 


* 


ſhotand ſent forth as aforeſaid, the aforeſaid Pa- 
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I; did make an aſſault, and certain guns 


| e wales af fre liven each and every of 


the. ſaid guns being, then eee 


with gunpo wder and a leaden bullet, which 


ebe ie er Andrew Creagh, other- 


_ wiſe Craig, Humphrey George, William Kelly, 


John Fulton, William Fulton, David Simpſon, 
otherwiſe Saltry, Archibald Newing, William 
Bruen, john Chapman, John Rehanny, John 
Burney, William Robinſon, John Cox, Philip 


Cox, James Maſterſon, and Patrick Dorning, 
otherwiſe Downey, in their right hands, reſpec- 


tively, then and there had and held, againſt 
and upon the ſaid Patrick Randall Mc. Don- 
nell, wilfully, traitorouſty, and feloniouſſy, and 


ol their malice prepenſed, and by the aſbreſaid 


provocation, ſtirring up and procurement of 
the ſaid James Foy, otherwiſe Sladeen, did ſhoot 
and diſcharge, and the ſaid Andrew Creagh, 
otherwiſe Craig, Humphrey George, William 
Kelly, John Fulton, William Fulton, David 
Simpſon, otherwiſe Saltry, Archibald Newing, 


Michael Bruen, Jobn Chapman, John Rehan- 


ay, John Burney, William Robinſon, John Cox, 


| Philip Cox, James Maſterſon, and Patrick'Dor- 
ning, otherwiſe Downey, with the leaden bul- 


lets aforeſaid, ot of the guns aforeſaid, then 
and there, by force of the gunpowder aforeſaid, 


Ar n 1 SY 


| triekRandall Me. Donnell, wilfully, traitorouſſy, 
and f and of their malice prepenſed, 
and by the aforeſaid provocation, firing up, 
and procurement of the fard- James Foy, other- 
wiſe Sladeen, then and there did ſtrike, pene- 
trate and wound, giving to the ſaid Patrick 
Randall Mc. Donnell, then and there, with. the - 
leaden bullets aforeſaid, ſo as aforeſaid ſhot, 
diſcharged, and ſent forth, out of the guns afore- 
aid, by the ſaid Andrew Creagh, otherwiſe - 
Craig, Humphrey George, Willam Kelly. 

John Fulton, William Fulton, David Simpſon, 
otherwiſe Saltry, Archibald Newing, Michael 
Bruen, Jobn Chapman, John Rehanny, John 
Burney, William Robinſon, John Cox, "WP 
Cox, James Maſterſon, and Patrick 
otherwiſe Downey, in and upon the body oft 
the ſaid Patrick Randall Mc. Donnell, ſeveral 
mortal wounds of the depth of four inches, 
and of the breadth of half an inch, and of 
which mortal wounds the aforeſaid -Patrick 
Randall Mc. Donnell then and — 9 
died. 
And the Jurors aged upon their oath 
aforeſaid, do ſay, that Andrew Creagh, other- 
wiſe Craig, Humphrey George, William Kelly, 
John Fulton, William Fulton, David Simpſon, 
otherwiſe Saltry, Archibald Newing, Michael 


Nen. TROY John Rehanuy, John 
| Burney, y 
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Vox, James Maſterſon, and Patrick Dorning, 
otherwiſe Downey, the ſaid Patrick Randall 
Mc. Donnell, chen aud there, in manner and 
ſorm aforeſaid, wilfully, traitorouſty, and felo- 
niouſly, and of their _ nd did ſlee 
and murder. | 
And ſo che Jurors aforeſaid, upon a their oath 
aforeſaiddo lay, that the aid Janes Foy, other- 
wiſe 'Sladeen, then and there, in manner and 
worm aforefaid, wilfully, traitorouſly, and felo- 
- .nioufly, and uf their malice prepenſed, did pro- 
:yoke, ſtir up, and procure the ſaid Andrew 
!Creagh, otherwiſe Craig, Humphrey George, 
Wiham Kelly, John Fulton, William Fulton, Da- 
vid Simpſon, otherwiſe Saltry, Archibald New- 
ing, Michael Bruen, John Chapman, John Re- 
.hanny, John Burney, William Robinfon, John 
Cox; Philip Cox, James Maſterſon, and Patrick 
 Doraing, otherwiſe Downey, and divers other 
at preſent to the Jurors aforeſaid un- 
known, to ſlee and murder, in manner and form 
aforeſaid, the ſaid Patrick Randall Mc. Don- 
nel, then and chere being a ſubject of our ſaid 
Tord che King, within this land of Ireland, 
contrary to the peace of our ſaid lord the King, 
bis crown and dignity, and againſt the form of 
che ſtatute in that caſe made and provided. 
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me King 2 And be 0 James Pia, 
againſt Foy, by the "aforeſaid 4uterfo 
* Foy, other- ( bill of indiftment, named ©? 


_ wile Sladeen. I James Foy, otherwiſe Sta- 
deen, in his own proper perſon comes, arid ha- 
ving heard the ndiftment aforefaid read, and 
| proteſting that be 4s not guilty of the premiſes, 
-charged in the ſaid indictment for plea, never- 
thelefs faith, that he ought not to be compelled 
to anſwertothe ſaid indictment, becauſe he faith, 
hat he hath berctofore been tried and acquitted 
of the wilfal, traiterons and ſelonious 
che ſaid Patrick Randall Mc. Donnell, for that 
nt the general aflizes and general gaol delivery 
Held at Caftlebar, in and for the county of 
Mayo, the 10th day of April, in the | 
Arth year of the reign of our fovereign lord 
"George the third, of Great Britain, and fo 
forth, before the right honourable Barry Yel- 
verton, chief baron apr ee 
"Exchequer, in Ireland, and the honcura 
Sir Samuel Bradſtreet, haronet, one of the jul- 
-tices of his majefty's court of Chief Place, in 


Rr | 


— 


kalling of Ricoro, 


= 
26 
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Counns- 8 and the honourable Richard 


Power, Eſq; ſecond baron of his majeſty's Court 


of Exchequer in Ireland, their affociate aſſigned 


to hear and determine all and ſingular treaſons, 


wen man- ſlaughters, burnings, robberies, 


_ ofthe county 


burglaries, ſelonies, unlawful afſemblies, extor- 
tions, oppreſſions tranſgreſſions, contempts, evil- 


| doings, offences, and cauſes whatſoever, and alſo 


from time to time to deliver the gaol of our ſaid 
lordthe king forthe county of Mayo of all priſo· 


| ners and malefaQors therein, being by virtue of 


a commiſſion of our ſaid lord the King, under 
bis great ſeal of his kingdom of Ireland, bearing | 
date at Dublin, the 20th day of February, in 
the 26th year of the reign of our ſaid lord the 
king, by the oath of twelve true and lawful men 
of Mayo, whoſe names here fol- 
low, that is to fay, Sir Neal O'Donnell, . baro- 
net, the right honourable James Cuſſe, the ho- 


Fe Henry Browne, Thomas Samuel 


Charles Coſtello, John Bingham, 


Thomas Lindſay, ſenior, Thomas Lindſay, ju- 


nior, Francis Knox, Arthur French, George 


| Millles,Chiſtopher Bowen, William Rutledge, 


Hugh "O'Donnell, James Browne, Thomas 


Ormiby, John Ormiby, Richard Blake, Ed- 


ward Browne, William Brabazon, George 
E William Orme, and James O Don- 


ſworn 


nnn 


17 


Mayo. E, Timothy Breck nr. 


James 1 Cullogh, late of Cy warty | 
John Chambers, late of the ſame, yeoman, 
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Aidald Newenylate of the ſame; yeoman, John 
Berne. late of the ſatne,) yeowan, Humphrey 


of the ſame, /yeomans Michael 


- 


late 


divers other ; ons to the Jurors at pre- 
— I God be- 


* Wallace Kelly. James „John 
hn ton — — Newen 
t6r6ally; ſelbtiouſty, and of their-malice Pre- 
b dd. were preſent, diding, helping, abetting, 


. 
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made and provided. Andafterwards, that is. to 
— ne cer pre I 
held t Caſtlebar aforeſaid, un the | 
tenth dayof Aprilaforefaid, in the twenty-fizth 
year of the reign of our ſaid lord the king 
aforeſaid, the aſoreſaid James Foy, otherwiſe 
Sladeen, came in his proper petſon unden the 
cuſtody of the honqurable Dennis Browne, 
ſhoriff of the ſaid county, to whoſe cuſtody the 
aforeſaid James Foy, otherwile Sladeen, for the 885 
cauſe aforeſaid: was before that time commited, TY 
e 
indlictment above and charged, he the 
{aid James Foy, by the ſaid indictment called 
James Foy, otherwiſe Sladeen, being then and 
there aſked how be would acquit himſelf there 
ol, the-ſaid;- James, Foy then and. there ſaid be p. 
was not guilty thereof; and concerning this for ale 
good and evil, he the ſaid James, Foy, by the *v- 
laid indiRment called James Foy, otherwiſe 
9 did * himGlf upog 
1 country, and the right honourable "Joby | 
— the Attorney-General of our ſaid 
king, to the county of Mayo, ho for ch 
our ſaid lord the king in this behalf proſecuted, ew 
did the like, Ag wor 1 and it was cm- 
1 


SY 


vistas. 


Aud fworn'to ſay the truth, of and concerning 
' the premiſes aforeſaid, in the ſaid indictment 
- aforeſaid, above-ſpecified, 


4A „ * 1 * D 1 1 
and commiſſioners aforeſaid, twelve jurors and ſo 
forch, by whom, and ſo ſorth, and ho were of 
no affinity to the ſaid James Foy, otherwiſe Sla- 


deen, and ſo forth, ts recognize upon their 


oaths whether the ſaid- James Foy, otherwiſe 
Sladeen; was guilty of the ſaid treaſon and 
murder of the ſaid Patrick Randall M'Donnell, 
in the faid indictment ſuppoſed to be done or 
not. And that the jurors of the ſaid jury, being 
is to ſay, Thomas Samuel Lindſay, Peter Lynch, 
Thomas Lyndſey, jun. John Bingham, William 
Ouſly, Bartholomew French, Arthur Lindſey, 
Thomas Ormſby, Martin Kirwan, Edmund 
Gildea, Joſeph Lambert, and Courtney Kenny, 
being called, came; who being choſen; tried, 


upon their oaths did 
ſay, that the faid James Foy, by the faid indi. 
ment, called James Foy, otherwiſe Sladeen, 
was not guilty of the treaſon and murder afore- 


Taid, in the indictment aforeſaid ſpecified in 


manner and form as was ſuppoſed againſt him, 


and that he did not fly ſor the ſame. And it 


was therefore eonſidered by the” ſaid juſtices 3 
and commiſſioners, that the ſaid James Foy, 


- otherwiſe Sladeen, of the premiſſes aforeſaid, 


MP the-indiCtment „ 
| diſcharged 
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cord of the ſame proceedings before the ſame 
juſtices and commiſſioners more manifeſtly; ap- 


diſcharged and go without delay, as by ihe re- 


pears. And the ſaid James Foy, otherwiſe Sla- Pra. 
deen, further ſaith; that the murder and offence ere 


on which the, ſaid James Foy, otherwiſe Sla- 
deen, was by the jurors of the {aid jury acquit- 
ted in manner and form aforeſaid, is ne and 
the ſame murder and offence, for which bill. of 


in the bill of indicment laſt above.mentioned © 


indictment on which the ſaid James Foy. otber⸗ — ; 


wile Sladeen, is now arraigned was found, aud 
not a different: murder or offence ; and that the 


ſaid. James Foy, otherwiſe Sladeen, in the faid 


bill of. indi&ment named, and the fad James 


Foy named in the, ſaid bill, of cle ment 
22 is now arraigned, is one. 4. 


1 and not à different perſon; 
2 chat by the laws now in force. in A 


realms the {aid James Foy, ought pot to be put 
on dis trial again for the ſame N and 93 


the judgipent of. the court, and that 


_ go diſcharged from the ſaid ink dt en f 


which he 1s now arraigned, and fo forth. 
And the ſaid right honourable John Firz- 


« eibbon, who, for our lord the king on this 


_ fence, Wherefore the, ſaid Jame- F 39 . : 


- 3& 
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er 


4 behalf proſecutes, ſays, that the treaſon, mur- Revui- 
8 offence in the indictment laſt ahove- . 


mentioned, 


* 


a ſaid: James: Foy, 
< otherwiſe Sladeen, was by the jurors of tbe 
„aid in manner and form: aforer 
ful is not one and the ſume treaſon, murder 
And offence for which the bill of indictment 


Lon wbich the ſaid James Foy, otherwiſe Sla- 


£ Re” | 


een WoW arraigned and found—Andthis 
« he is ready to verify. | 
Jan ce laid James Foy, otherwiſe S 
« deen, fays, that the treaſon, murder and of- 
« fence in the ſaid indictment, of Which the 
„ ee 
« xors of the acquitted'in manner and 
enn 
« murder and offence, for which the ſaid bill 


| of indidtment on which the ſajd James Foy, 


818111 
Tak. 
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« otherwiſe Sladeen, is now: 
Ky « found) and this he prays may eee f 


joined, < aud the right 
« honourable John Fitzgibbon, his majeſty's 


ES hte. ward mater | 
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* 155 Thomas Elin, one of his Mat, 
. 's Juſtices W . ates ag. 


ego): 7H 9 oft ent men amor if 1h © 

cone of Mayp; 7 WO beg eth Midi 
to wit. Pon the Holy Evangelifts 

and examined, Faith,” that Gunze — 1 
Fitzgerald, of Turlogh, in faid” n 
ordered inſormant to take a pair of 
20 70 ral, Jun Nie i kth” to the 
houſe” of Patrick” Randall Me. "Donnell, ” of 
Liberty- Hall, Eſq; and to point out the faid' 
Me. Donnell to the ſaid Fulton, with 


pte a 
directions by the ſaid Fitzgerald, to informant,” 
to order the ſaid Fulton to fire it at the aid” 
Me. Donmell, through his window, and alfo to 


take aim at the centre of his body, neat his leſt 


fide, to make ſure of bis mark, and if the ſaid | 
Fulton could not take the fait Mc. Donnelrd | 
life, with the firſt ſhot” to ciſcharge a caſe af 

piſtols at him, through the faid window, and'#t' 


the ſame time defired him to be ſteady ; and 
faith, that according to faid Firzgeral#s direc. 
tions, informant was obliged to go with the 
ſaid Fulton, to the ſaid Me. DonnelPs houſe, 
and when they came within N 
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Au 
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of fag boufe, che ſaid Fulton, according to the 
aid Fitzgerald's orders ſo given, did wickedly, 


wintonly and feloniouſly, fire a gun into the 
witdow'of the ſaid Mc. Donnell's houſe, with 
an intent to take his life, and informant ſaith, 
that in ſome ſhort time after the ſaid George 
Robert Fitzgerald ordered him to bring the 
faid John Fulton and John Mullin with bim, 
and place them in a houſe near the high road, 

on the lands of Keelogues, . and to make 1wo. 
| ſpike-holes through the gable end of ſaid houſe, 
with poſitive directions to the ſaid Fulton and 
Mullin, to fire at and kill the ſaid Me. Dennelle. 
John Gallagher and Andrew Gallagher, if they. 

ſhould accompany the ſaid Mc. Donnell, allo. 
| ordering them to fire their co long guns fr 
and their two ſhort guns aſter, to-make ſure 
of the covey, that after ſo doing they could pro- 
te themſelves with their piſtols, and inſormant 
ſaith, that the ſaid Fulton and Mullin lay in wait 
in ſaid bouſe two 


4 r * 1 


teenth day of December laſt, ro end the afore- 
1 to — — A 
ranny, on the eſtate of the ſaid Fitzgerald; 


bouſe of the ſaid Patrick Randall Me. Donnell = 


and told the ſaid party, hat John Sbawner 
wonld ſend the ſaid Me. Donnell into Fe: 
waſte houſe to them, and poſitively to ſhoot 
him, and aſter ſo doing, to fite a piſtol at his 
"head; to blow his brains out, and informant” 
ſaith, as the ſaid Mc. Donnell was walking by 
ſaid houſe, within about twenty-four yards, h 
ſaid John Mullin, according to the ſaid Fitage, 
rald's orders, did feloniouſly fire a gun, loaded 
with gunpowder and leaden flogs,: -at the (aj 
Me. Donnell, which wounded: him 
inthe calf of the right leg, as ſaid N 

Mullin acknowledged, and informant faith; that | 

on Monday the twentierh of February laſt,” be 
rode out to air one of his maſter's horſes, he was ' 
met by John Sbawner, who told inſormant, 
his. maſter wanted him immediately, and the 
lads was now at Chancery, and would be pro- 
per lime to neck them i informant immediately 
returned to his maſter in the houſe of Turlogb, 
where the ſaid Fitzgerald ordered informant to 

A | 


NOT 


| ial, becalletinivrmantalde, and ordered him 
the ſaid Patrick Randall Mc. Donnell, Andrew 
ed job of it, as they had often done 


2 botched job of 


2 1 1 1 9 1% 


me time after, inſormant returnech to tbe 
houſe of Turlogh, aforeſtid,: where part of ſaid 
anuſquets ſo felomouſiy er fe 
_ the parlour oſ the ſaid Fitagerald and ſaith, 
that ſome time after; informant received a meſ- 
ſage from ſaid Fi to immediately re- 
pair with his- party to che houſe of 
and that they had the fail Me. Donnell, Gul. 
— — ery 
| that according to ſaid at the | 
of informant's life, as beſore charged would be 
taken, was obliged to bring ſaid party to ſuii 
place, where informant found James x, 
_ otherwiſe Called Sladeen, arranging an armed 
Party, telling them ſuch as would not fire 
down their arm, and faith, that aid party 
caugoned by {aid Foy, fired ſeverdb ſhots into 
 themmmdows of ſai ſe of Bellavary; at the 
ſaid Me. Donnell, and Hipſon, with- 
out provocation, and | Eno — 
Fulton and ſeveral others, burglariouſſy broke 
into ſaid houſe; and bronght out the fald Me. 
Donnell, Gallagher and Hipſon, which the 
faid Fitzgerald and party brought tied 10 his 
houſe in Turlogh aforeſaid, though they: often 
requeſted at the ſame time, to be brought beſore 
a magiſtrate, but the ſaid Fitzgerald reſuſetcl; 
immediately he called inſormant aide and de- 


en he would go * n 
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but informant tefuſed ſo to do, and ſaith, that 
John Mullin, to the room in ſaid Fitzgerald's 
bouſe, Mbere the priſoners were conſined to 
ut them, and to tell the ſaid Fulton and 
dows, but informant refuſed ; immediately after 
informant refuſed) to obey ſaid order, he and 
the ſaid Fitzgerald-went into the garden, where 
they met John Shawner, when the ſaid Fitz- 
gerald gave orders to informant, 0 have the 
perſons brought immediately, and the faid 
Mc. Donnell,” and Fulton and Mulhn was to 
ſhoot: Andtew Gallagher and Charles Hipſon, 
but informant refuſed to obey ſaid order, and at 
the ſame time requeſted that ſaid Gallagher's 
covey, \ meaning that the ſaid Me. Donnell, 
Gallagher and Hipſon ſniould be brought out 
of the ſaid Fitzgerald's houſe, and ſhot, and in 
Formant \ſaith;" that on Tueſday morning, the 
of February laſt, be went iuto ſaid 


when faid Fitzgerald came down. ſtairs, deſired 
 -informant'pick a party of ſupple young men to 
- Ye | go 


mom to call him out of bed, ant 
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g wich be priſoners, which informantbrought 
to the hall, where they drank ſpirits of whiſkey 
to 
ſaid party, to receive the-;priſoners; 


draw up 


chat ihe S was up in arms, but he he 
ſaid Fitzgerald, had laid a: plan to have them 
ſhot lile dogs, which plan was to ſend. a man 
into the Deer-Park,. to-fixe a; ſhot at the party, 


ed, to be ſure ta ſhook the priſoners, and-ſaith, 
according to ſaid Fitzgerald's, orders, he called 
their maiters orders to ſhoot the priſoners, and 
not ſhot this day, he the ſaid. Fitzgerald muſt 

So | quit | 
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e after bertel to We beuf 
bs inf6ritait; and told him be bad 
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of Farlogh, in 3 loneſstie patt ' of the road, 
between the D&« | | 
Janes Foy houſe,” when the inn ſent by the | 

mitt Nngeruld, Brett the party, and Ynime- 


T Turlogh, and 


diately taster faid ſhor, John Mullin -fited at 


lich, at the Lame time, John Fulton und ſome 


pieces and fired at the faid 


triek 


Inferivint ſaith," thivt be levelled and Gred at 
Gin Me Doennell, which be believes bit him 
ivr che degs or knees, and faith,” fnid 


made 2 
pretty 


. 
a mw JW r 


* 


een 
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> that John MMullin, 
—_ _ ſervant 
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© arvatit to George Robert Vitzgerald, declared 


to bim, that he gave M M Donnell a bone to 
pick, by firing 2 ſhot at him out of a houſe on 
the lands of Capperranny, about two months 
ſaid Fitz 86, at the ſame time confirmed 

be id, and that eee chat John: Murphy 


conceal ſaid 'M*Mullin, faid 
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APPENDIX 


Aired behind him, which be believes was fire 


by ane of his. own party, as be ſaw. neither 
man or woman elſe, or any ſort of fire arms, 
fave, what the party be belonged to had, on 
: hich, one of the party cried out, take care of 
the. pniſaners-; and ſaid John Fulton, John 
Mahlen, both aforeſaid, and one Andrew 
5 body ſervant to ſaid Fitzgerald, all 
e fired much at the ſame time, 
' which volley of ſhots. ſaid: Hipſon, one of 
e priſoners, fell. dead, and ſaid Gallagher 
was wounded and fell, and and it was ſuppoſed by 
deponent party, that be was dead: that by 
be ſame volley ſaid M*Donnell was wounded 


Au cried out murder, and galloped and fell at 


gun, and pre- 
wry eee 
his gun through his ſoul if be interfered, on 
which deponent deſiſted, and ſaid Craig then 


fired his gun at ſaid M Donnell while he lay 


weltering in his blood, and hit him in ſome 
of his breaſt and body, of which wound 
FA MDonlided i 15 minutes after. Y 


-- Achnowledged before us, 236 renn 


1786. 
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